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This book offers a comprehensive analysis of the trial of former Serbian leader 
Slobodan Milosevic at the International Criminal Tribunal for the Former 
Yugoslavia (ICTY). 

With the premature death of Milosevic in March 2006 his trial was left 
unfinished. Although the traditional objectives of criminal law, such as retri- 
bution, justice for victims, and deterrence, were not achieved, the MiloSevi¢ 
trial archive is a significant historical resource for researchers from various 
fields. This book extracts details from the collection of documentary and tran- 
script evidence that makes up the trial record — sources which would be 
almost impossible to extricate without an insider’s guiding hand — to allow 
readers to trace the threads of several historical narratives. The value of this 
methodology is particularly evident in the MiloSevi¢ case as, acting as his own 
defence counsel, he responded to, and interacted with, almost all witnesses 
and evidence presented against him. By providing snapshots of the behaviour 
displayed by MiloSevié in court while conducting his defence, in combina- 
tion with passages of carefully selected evidence from an immense archive 
familiar to few scholars, this volume reveals how these trial records, and trial 
records in general, are a truly invaluable historical source. The book under- 
lines the premise that any record of a mass atrocities trial, whether finished or 
unfinished, establishes a record of past events, contributes to interpretations of 
a historical period and influences the shaping of collective memory. 

This book will be of much interest to students of the Former Yugoslavia, 
war crimes, international law, human rights, international relations, and Euro- 
pean politics. 


Nevenka Tromp is lecturer in East European Studies at the University of 
Amsterdam (UvA), Netherlands, and was a member of the Leadership 
Research Team (LRT) at the International Criminal Tribunal for the Former 
Yugoslavia (ICTY); from 2000 to 2006 she was the principal researcher in 
the team prosecuting Slobodan Milosevic. 
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Preface 


It was early Saturday morning, 11 March 2006. I was just finishing breakfast 
before leaving to spend yet another weekend in the office, when the tele- 
phone rang. On the phone was Geoffrey Nice, the Principal Trial Attorney 
in charge of the team — of which I was a part — that was prosecuting Slobo- 
dan Milosevié at the International Criminal Tribunal for the Former Yugo- 
slavia (ICTY). Very calmly, he told me: “You won’t need to go into the 
office today. He’s dead. He died last night. There’s no need to do any work 
today, or any other day. That’s it. That’s the end of the trial.” 

It took some time to comprehend what this meant; and before I could 
make any sense of it, a colleague who was already in the office, and who had 
just heard the news on television, called me inquiring about what we were to 
do. That weekend, Prosecution researchers had been set to begin preparing 
for the cross-examination of Momir Bulatovic, who was being called by 
MiloSevié as a Defence witness.' In fact, preparation for a witness such as 
Bulatovié was exactly what those of us in the Leadership Research Team 
(LRT) had been hired to do.* I became a member of the LRT in May 2000 
and thereafter worked exclusively on the MiloSevié case, until his death. The 
LRT and the MAT (Military Analyst Team) were part of the ICTY’s Office 
of the Prosecutor (OTP), consisting mostly of non-legal experts and research- 
ers who provided information and expertise on historical, political, and 
military topics for Prosecution trial teams that were made up mostly of police 
investigators and lawyers. 

Bulatovié was a dream witness for the Prosecution and we could hardly 
believe that Milosevié was being so reckless as to call him. He had knowledge 
of more or less everything the Prosecution needed to prove in order to establish 
its case, and he had been a trusted associate and protégé of MiloSevi¢ since his 
election as the President of Montenegro in 1990 at the age of 34. Bulatovic had 
also been present at many of the most important high-level meetings that had 
determined Serbia’s role in the three conflicts for which Milosevi¢ was indicted 
and, during cross-examination, could be asked by the Prosecution to confirm 
the authenticity and accuracy of documentary evidence. 

Milosevic died in his prison cell less than two months before the trial was 
set to end. His death was by no means entirely unexpected; his ill health was 
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well known and his medical condition was not helped by his choice to 
represent himself in court. Acting as his own advocate, he had read, watched, 
and listened to every piece of evidence presented against him. He had written 
his own opening addresses, readied cross-examinations, organised and con- 
ducted the Defence case, and prepared Defence witnesses before examining 
them in court himself. These would have been difficult tasks, physically and 
mentally, even for a healthy person in his or her prime. 

But with the trial so abruptly concluded, indeed — as my colleague had 
asked — what were we to do? How were we to think about, and what were 
we to learn from, an unfinished trial? And, how might the sudden end of the 
trial obscure the truth? With these questions in mind, the end of the trial 
became the stimulus for some of us to start a new journey of discovery; this 
time, reviewing the frozen record of the trial outside of sealed courtrooms, 
where we had breathed stale but exhilarating air filled with the anticipation of 
what witnesses would, or would not, say. Now, we knew what had been 
said, and what could not be said. Yet, in hundreds of thousands of pages of 
our own research, and in the court record, we had the makings of history. 

The death of Milosevié marked more than the end of a man. It was also 
the end of our chance to reveal more about MiloSevi¢é and his plan, and to 
force him to face truths he never expected to confront. In the immediate 
aftermath of his passing, it seemed that these truths would be hidden forever 
and that Milosevic’s death would be yet another demonstration that trials of 
individuals in international courts leave insignificant records of historical 
events. But, following his death before the end of the trial, there came an 
unforeseen discovery — that records of such trials may actually be invaluable 
points of departure to levels of historical discovery, possibly deeper than trial 
lawyers can ever reach. Court conclusions are limited by technical rules that 
require a balance to be made according to formulaic tests of proof, rules of a 
court and decisions of judges that all channel decision-making into narrower 
tracks of reasoning for determining one single and most important question — 
is the Defendant guilty or not. The record itself, under broader academic ana- 
lysis, can permit other routes to more conclusions. 

I wondered what would happen to all the research, testimony, and docu- 
mentary and other evidence that had been collected. After all, I had handled 
material on a daily basis that uncovered the historical and political context in 
which mass atrocities had occurred. Might it disappear into oblivion because 
the trial did not come to a close? At the least, it seemed a huge amount of the 
material already assembled and analysed for use in court was destined to 
remain unexploited. 

As the product of a legal proceeding dealing with individual criminal 
responsibility, the Milosevi¢ trial record contains a comprehensive — possibly 
the largest existing — collection of materials related to the political and crimi- 
nal responsibility of individuals for the disintegration of Yugoslavia, and for 
the mass atrocities by which it was marked. Although the traditional object- 
ives of criminal law, such as retribution, justice for victims, and deterrence, 
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were not achieved in the MiloSevi¢ case, the trial produced an extensive 
archive of testimonies, expert reports, hearings transcripts, and other docu- 
mentary evidence. Indeed, there is no doubt that the MiloSevi¢ trial record is 
a significant historical resource for researchers from various fields; and, any 
record of a mass atrocities trial — whether finished or unfinished — establishes 
a chronicle of past events and contributes to interpretations of a historical 
period and the shaping of collective memory. In this way, mass atrocities trials 
do not have merely a legal purpose, they also have a pedagogical function. 

Examining the MiloSevié trial record for academic purposes, I experienced 
advantages and disadvantages as an ‘insider’ to the subject of my research. 
One clear advantage was my familiarity with the trial record — the principal 
source for this study. But, at the same time, I had to be sure to remain true to 
the academic requirements of objectivity, academic distance, and impartiality. 
This dilemma, over the appropriate measure of distance or proximity for 
those writing about mass atrocities, has been described occasionally by 
scholars like Mark Osiel, who questioned: 


How to strike an authorial posture that is scholarly, yet humane; “disin- 
terested,’ yet not disengaged? How to represent the victims’ suffering, for 
instance, in a way that is neither luridly salacious nor unduly solicitous 
and sycophantic? For the victims turn out to be perpetrators as well. 
How to render the perpetrators’ self-understanding at once as supremely 
malevolent yet humanly intelligible? How to depict the zealotry of inter- 
national prosecutors in both its sincere humanitarianism and its profes- 
sional self-aggrandizement?? 


From my own experience, neither an insider nor an outsider can be preferred 
as a matter of principle, nor can either be assumed to maintain appropriate 
detachment more capably. Any author and researcher must engage academic 
discipline, consisting of critical thought, rigorous scrutiny of sources, and a 
mind open to new discoveries. 

My journey in trying to make sense of the trial record was a difficult one, 
not least because of the enormous volume of material the trial produced. The 
trial lasted 467 days, leaving behind 49,191 pages of transcripts, during which 
over 400 witnesses were called, 5,759 documentary exhibits amounting to 
approximately 150,000 pages were tendered by the Prosecution, and 2,107 
exhibits of some 25,000 pages were tendered by the Defence. Thus, I sought 
guidance and insight from scholars who have studied Nazi war strategy by 
scrutinising the records of Nuremberg war crimes trials. The Nuremberg Tri- 
bunal produced a very specific historical interpretation of the Nazi plan, 
ascribing responsibility for the war chiefly to one person and the ruling elite; 
but, historians realised over time how the evidentiary focus of proceedings in 
Nuremberg had unwittingly influenced their analysis in favour of what came 
to be known as the ‘intentionalist’ interpretation of the period, which main- 
tains that the Holocaust resulted from an explicit master plan created by Adolf 
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Hitler himself and implemented from the top down.* Only later was attention 
directed to the role of minor bureaucrats and functionaries at all levels of 
German society — an approach known as the ‘functionalist’ interpretation and 
concerned with the complicity of ordinary Germans in the Holocaust, to 
such an extent in the case of some scholars that they ascribe the adoption of 
the Final Solution primarily to social and political pressures from the bottom 
up. MiloSevié’s trial focused on his leadership and the trial record inevitably 
contains material that could point to an ‘intentionalist’ interpretation of 
MiloSevié’s role in the disintegration of Yugoslavia in the 1990s and in the 
origins of mass atrocities. This book searches the trial record for traces of the 
existence of such an ‘intentionalist’ master plan where, at various stages, plans 
were articulated ahead of events. Evidence showing a ‘functionalist’ interpre- 
tation might explain how at other stages and times decision-making was a 
reaction to ongoing political processes that led to mass violence through 
interaction between the Milosevi¢ — groomed as a politician in an authorit- 
arian system — and his followers on one hand and other parties in the conflict, 
Serbia’s adversaries, on the other hand. Seeking the answers to some of these 
questions, I narrowed my examination of the trial record to the exploration 
of three major topics — the leader, the ideology, and the plan. 

I also considered more generally that any criminal investigation and the 
trial that may follow deal with three elementary questions: Who? What? and 
How? These questions are revisited by judges when weighing the evidence 
for a judgement and are also of interest to historians researching a particular 
period. In this case, the question of Who? addresses the role of MiloSevié as 
the Accused; the question of What? addresses the ideology and the plan 
behind the leader; and the question of How? elicits a search for answers about 
what led to the violence and mass atrocities that occurred, and at what point 
they were sanctioned. 


Notes 


1 The testimony of a witness consists of three parts: testimony in chief, cross- 
examination, and re-examination. Testimony in chief is the term used in legal 
jargon for adducing evidence from a witness in court by the party — the Prosecu- 
tion or Defence — that calls the witness. It is followed by a cross-examination by 
the opposing party. After the cross-examination of a witness, the party that origin- 
ally called the witness and conducted the examination in chief has an opportunity 
to re-examine the witness on topics addressed by the opposing party during the 
cross-examination, for clarification or correction. 

2 Members of the LRT came from different national and academic backgrounds, 
with expertise in the Balkans. The author maintained her position as a lecturer in 
European Studies at the University of Amsterdam throughout her employment at 
the UN. 

3 Mark Osiel, Making Sense of Mass Atrocities (Cambridge: Cambridge University 
Press, 2008), xvii. 

4 The terms ‘intentionalists’ and ‘functionalists’ were coined by Timothy Mason in 
his 1981 essay ‘Intention and Explanation: A Current Controversy about the Inter- 
pretation of National Socialism,’ in The ‘Fuehrer State’: Myth and Reality — Studies on 


Preface xiii 


Structure and Politics of the Third Reich, eds G. Hirschfeld and L. Kettenacker (Stutt- 
gart: Klett-Cotta, 1981). Mason criticised authors who focused too much on Hitler 
in explaining the Holocaust, calling them intentionalist. He called the opposing 
school functionalists because they saw the Holocaust as a consequence of the way 
the Nazi state functioned. Mason himself proposed, as an alternative, an investiga- 
tion into a broader perspective of the period with a distinct focus on the economy. 
See for discussion: Ruti Teitel, Transitional Justice (New York: Oxford University 
Press, 2000), 74; Mark Osiel, Mass Atrocities, Collective Memory and the Law (Piscata- 
way: Transaction Publishers, 1997), 100; and Daniel Goldhagen, Hitler’s Willing 
Executioners: Ordinary Germans and the Holocaust (New York: Alfred A. Knopf, 
1996). 
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Notes on language and translation 


This text is based on and frequently includes quotations from transcripts of 
proceedings, evidence presented in the courtroom, and materials collected as 
part of the criminal investigation in the Milosevic case. These materials and 
courtroom testimonies originated in various languages, and in variants of lan- 
guages (for example, in Bosnian/Croatian/Serbian or UK/US English), and 
many have been translated. Non-English primary materials tendered as evid- 
ence in court were translated into English and make up the official court 
record. Yet, many of these first translations went through a later audit process 
— in which meaning was clarified and syntax corrected — that produced a 
second revised version. Every attempt has been made to quote these revised 
translations when possible. 

As a researcher on the Milosevié case, the author dealt with primary docu- 
ments in both local languages (B/C/S) and in English, but where her original 
research was done with local language materials, the official English trans- 
lation of those materials is presented in this text. In other words, the author 
did not translate those materials herself in the process of writing this text. 
Still, as a native B/C/S speaker fluent in English, the author had the 
advantage of being able to identify when official English translations were in 
some way inaccurate. One example of this is in the English transcript of the 
testimony of Stjepan Mesic. Mesié discussed Franjo Tudman having com- 
pared the shape of Croatia to a kifla, the B/C/S word for a crescent-shaped 
roll that is traditional in Eastern Europe. In the English trial transcript, a slip- 
up in homophones resulted in this being translated as ‘oblong role’ instead of 
‘oblong roll’ — a confusing error. In the courtroom, translations were also 
sometimes corrected on the spot by participants in the trial. In one such 
instance, an English translation of a letter written by MiloSevi¢ was found 
online and referred to in court by the Prosecutor; it was corrected by the 
courtroom interpreter who explained the word ‘rats’ was an inaccurate trans- 
lation for the B/C/S word hulje, which means ‘scoundrel’ and has a more 
sinister connotation. Milosevié himself subsequently addressed the court to 
concur that ‘scoundrel’ was the more appropriate translation. 

Translation is a challenging task because languages not only have different 
vocabularies, but different personalities, cultural influences, and structures. 
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Translating any text, but especially materials that deal with complicated polit- 
ical concepts and contain a number of linguistic subtleties, requires finding 
the balance point between what are known as ‘faithful’ and ‘idiomatic’ trans- 
lations. A faithful translation is a literal rendering of a source text, without 
revisions that accommodate the nuances of the target language. An idiomatic 
translation is more focused on producing a text that conforms to the syntax 
and idiomatic character of the target language, so that a reader feels the text 
was originally written in their language. Sometimes, word-for-word trans- 
lations simply do not convey meaning because idioms are a common way of 
communicating within languages but are not universal. Where translations are 
paraphrased in this text, attention has been paid to honouring the idiomatic 
meaning of the original. 

Finally, this text is written in UK English — for example, ‘Defence’ instead 
of ‘Defense’ and ‘analyse’ instead of ‘analyze’ — but direct quotations of 
materials originally written in US English are used verbatim. This text also 
uses diacritical marks for words or names drawn from B/C/S, which clarifies 
their pronunciation (see the Pronunciation Guide for what these marks indi- 
cate). Because ICTY trial transcripts and some materials from the trial record 
do not include diacritics, they have been added in this text, even to quoted 
testimony, for consistency. Also, words that originated in B/C/S and are now 
widely used in their English transliteration — such as ‘Chetnik’ (in B/C/S, 
‘Cetnik’) — appear in their English form. 


Pronunciation guide 


Bosnian, Croatian, and Serbian are closely related but subtly different lan- 
guages, all variants of a common pluricentric language. Though Bosnian and 
Croatian use the Latin alphabet, and Serbian uses the Cyrillic alphabet, the 
languages are sometimes referred to as one and abbreviated as B/C/S. Unlike 
in English, vowels in B/C/S are pronounced consistently and some conso- 
nants are marked with diacriticals to indicate their pronunciation. Diacritical 
marks are used in this text and so their pronunciation, as well as that of 
vowels, is indicated below. 


a, as in bar 

ts, as in cats 

ch, as in much 

ch, as in chosen (this sound is softer than ¢) 
j, as in gin 

j, as in jewelry (this sound is softer than dz) 
e, as In pen 

ee, as in meek 

y, as in yes 

0, as in omen 

the r is rolled 

sh, as in push 

u, as in rule 

zh, as in vision 
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Introduction 


Why were expectations so high for the Muilosevi¢ trial? Why was disap- 
pointment about its premature end so widespread? What did victims and 
the public hope for from the judgement or the verdict? Did they wish to 
see Milosevi¢ found guilty and sentenced to a long prison term? Would 
the text of a judgement have provided answers as to why mass atrocities 
had occurred, and at the instigation of whom? Is the ‘right to know’ as 
important for victims as the punishment of alleged perpetrators? And, 
most importantly, can the record of his unfinished trial meet any of those 
expectations?! 

Answers to some of these questions can be found in literature on mass 
atrocities trials; trials which, inter alia, are meant to adjudicate individual 
responsibility and establish a record about controversial events from the past. 
The authority of these records depends to a great extent on the legitimacy of 
the criminal courts at which these trials are held and on the fairness of the 
trial. In Chapter 1, the legitimacy and the legality of the ICTY will be 
explored. For, the MiloSevié trial (as well as others at the ICTY) has been 
labelled by some as a ‘political trial,’ and this criticism deserves attention, 
because it reflects on the integrity of the trial record left behind. 

This study relies primarily on that trial record and advances the notion that 
such a record, even where the trial is unfinished, can — and will — influence 
and shape the narrative of a conflict. And the MiloSevi¢ trial record not only 
contains evidence of great value, but it also offers snapshots of the behaviour 
displayed by MiloSevi¢ in court, making it a truly invaluable source of history. 
Still, missing source materials that were requested by legal teams but were 
never produced represent a gap; meaning that the trial record, while vast, is 
not exhaustive. The record is so large that it cannot be analysed in a single 
academic study, and is not examined in full here, and yet it was insufficient 
for the task of this research, and thus sources from outside the trial proceed- 
ings — known as extratrial material — were also analysed. 

Legal approaches to the MiloSevi¢ trial revolved around MiloSevic’s leader- 
ship and whether or not he had articulated and implemented a criminal plan 
that led to mass atrocities. This study introduces three interconnected topics — 
the leader, the ideology, and the plan — that are essential to understanding the 
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intricacies of competing courtroom narratives. In Chapter 2, the leader and 
the ideology are examined. 

Long before his trial started in 2002, there was an ongoing debate among 
scholars, journalists, politicians, and diplomats about the extent of Milosevic’s 
historical and political responsibility for the violent disintegration of Yugosla- 
via; and there has been near consensus among these authors that Milosevic 
personally bore the greatest share of blame for it.* Still, one might argue that 
the dominant Yugoslav political culture — which relied on strong leadership — 
had allowed him to develop very extensive de jure and de facto powers. And 
so, notwithstanding his personal mark on Serbia’s path to war, the trial record 
also contains a wealth of material about the ideology to which Milosevicé tied 
his political destiny, best described for the purposes of this text as a variant of 
Serbian state ideology.” 

When MiloSevié became the leader of Serbia on a wave of Serb national- 
ism, his taste for power developed rapidly and, having united Serb nationalists 
from other republics, he was soon accepted as the de facto leader of all Serbs. 
Serb nationalism had long dreamed of an enlarged Serbian state and advocates 
of this ideology — including Milosevic — had to have known that its imple- 
mentation would most likely, or even inevitably, lead to the commission of 
mass atrocities. The Prosecution argued that all of Milosevic’s political plans 
derived from his attempt to create a state that would incorporate all Serbs; 
and further, that the history of efforts to achieve this enlargement has been 
marked by mass violence against non-Serb populations. The Prosecution 
argued that Milosevic had promoted Greater Serbia ideology without using 
the term, but that his rhetoric in the late 1980s and the platform of his party 
in 1990 had prioritised the protection of Serbs living outside of Serbia and 
had espoused the right of Serbs to self-determination — which some called the 
‘All Serbs in a Single State’ strategy. Arguing that self-determination for Serbs 
would indeed expand the territory of a Serb state, the Prosecution introduced 
the term ‘de facto Greater Serbia’ to describe the ideology promoted by 
Milosevicé. 

Chapters 3, 4, 5, and 6 address different stages of the plan. This was the 
means by which Milosevi¢ sought to create a state which would encompass 
all Serbs, through attempts to reach five successive goals set between 1987 
and 1999, beginning with the successful centralisation of Serbia — which he 
achieved by revoking the autonomy of its two formerly autonomous prov- 
inces, Kosovo and Vojvodina. The Serbian Constitution of 1990 reflected 
those changes, and its revision launched MiloSevi¢ to new political heights 
among Serbs. He was less successful in efforts to centralise the Yugoslav Feder- 
ation and secure Serb domination, through control of the Communist Party 
and federal institutions of the Socialist Federal Republic of Yugoslavia (SFRY). 
Attempts to realise this second goal instead brought the disintegration of the 
SFRY, after Slovenia and Croatia declared their independence in 1991. 

MiloSevié’s third goal was set in reaction to his failure to preserve a cen- 
tralised Yugoslav state. The disintegration of the Federation spurred efforts to 
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preserve a Rump Yugoslavia that would consist of all the former SFRY 
republics save for Slovenia and parts of Croatia. This Rump Yugoslavia was 
projected to include ‘Serb-designated territories’ in Croatia and, to that end, 
a bid to secure those territories by force was made as early as mid-1990, 
leading to an escalation of violence and a full-fledged war in Croatia in 1991.° 
In this process, Croatian Serbs proclaimed their own quasi-state entity, 
the Republika Srpska Krajina (RSK), which was envisaged to extend to the 
Virovitica—Karlovac-Karlobag (V—K—K) line — a boundary that is the very 
representation of Greater Serbia ideology — and the borders of the RSK were 
more or less achieved by December 1991. 

In Bosnia and Herzegovina (BiH), a February 1992 referendum on inde- 
pendence had made it clear that a majority of the population there was in 
favour of independence. And the failure to achieve a Rump Yugoslavia that 
included BiH led MiloSevic’s to his fourth goal. The republic of Serbia and 
Montenegro, which had not given up on Yugoslavia as the name for a 
common state, constituted the Federal Republic of Yugoslavia (FRY) in 
April 1992; but the FRY Constitution allowed for other territories to join in 
later, and Bosnian Serbs — following the example of Croatian Serbs — were 
simultaneously forming their own quasi-state in BiH, the Republika Srpska 
(RS). Unlike the formation of the RSK, which was achieved after several 
months of fighting, the formation of the RS took more than three years and 
led to mass atrocities against non-Serbs. Eventually, though, the peace agree- 
ment for BiH that was signed by all parties in December 1995 allowed the 
RS to maintain its territorial autonomy despite the fact that its borders were 
established by crimes that included genocide. 

The fifth of MiloSevic’s goals was control of Kosovo, but escalating con- 
flict there in 1998 exposed his failure to rule the province from Belgrade, 
even after he had revoked its autonomy in the 1990 Serbian Constitution. An 
escalation of violence between the Kosovo Liberation Army (KLA) and 
Serbian forces in 1997 had been used by Serbia to justify a violent campaign 
against the Kosovo Albanian population. By the end of December 1998, 
MiloSevic’s determination to keep Kosovo in Serbia — and on his terms — 
resulted in war, causing a humanitarian catastrophe that was finally brought to 
an end by NATO military intervention. NATO’s defeat of Serbian forces led 
to Serbia’s loss of Kosovo in June 1999 and, eventually, to the downfall of 
Milosevié in October 2000. 

In Chapter 7, this downfall is analysed. MiloSevic’s ten-year reign had 
resulted in more than 100,000 dead and many more displaced; but while 
Bosnian Serb leaders Radovan Karadzi¢é and Ratko Mladi¢ were indicted by 
the ICTY in July 1995, MiloSevié was given a second chance by the inter- 
national community. Indeed, some saw Dayton as marking his metamorpho- 
sis from the ‘Butcher of the Balkans’ into a peacemaker. Yet, the Prosecution 
contended that Milosevi¢ had managed to avert or end military interventions 
against Serb forces by supporting a policy that was ostensibly cooperative and 
focused on peace but which actually masked his criminal motivation to 
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formalise Serb war gains. But Dayton was a victory for Milosevic, and as he 
grew obsessively concerned with power and showed increasing intolerance 
towards fellow party members, he believed his newly acquired patronage by 
the West meant he could afford a domestic standoff. 

Like many other authoritarian leaders over time, Milosevi¢ relied on an 
ever-shrinking circle of associates. As he became more authoritarian and 
exceedingly alienated from reality, he made a series of mistakes — in his deal- 
ings with the international community over Kosovo, and in his military 
approach to the province — that reversed any good will he had earned at 
Dayton. His apparent belief that he could remake the demography of Kosovo 
exposed the irrationality of Milosevi¢’s political strategy; and of course, Serbia 
lost the province. 

By 2000, Milosevi¢ was isolated and out of touch. At the end of his pres- 
idency, a series of political murders against his former allies were perpetrated, 
reflecting his desperate efforts to retain power as his political base crumbled. 
Once in The Hague, Milosevi¢ refused to see the consequences of his polit- 
ical actions, framing himself and his family as victims of a ‘savage’ smear cam- 
paign. He never demonstrated that he understood the extent of suffering he 
had inflicted through the violence of war, but played the role of a wronged 
politician, enthusiastically if not always skilfully defending himself. 

A decade of violence had not brought the results that Serbian state ideo- 
logues had hoped for; and by 1995, Serb territories in Croatia had been aban- 
doned by Serb forces and a majority of Croatian Serbs had emigrated to 
Serbia, Kosovo, or the Republika Srpska. And in 1999, when international 
agreements stipulated that Serbian forces must leave Kosovo, that territory 
was lost to Serbia as well. The only war gain that Serb nationalists still claim is 
the existence of the Republika Srpska as a separate political entity in BiH. 


Notes 


1 Some of these questions have been dealt with in Nena Tromp, “Understanding the 
Milosevié Case: Legacy of an Unfinished Trial,” in The Genocide Convention: The 
Legacy of 60 Years, eds H.G. van der Wilt, J. Vervliet, G.K. Sluiter, and J.Th.M. 
Houwink ten Cate (Leiden: Martinus Nijhoff, 2012), 27-39. 

2 Jasna Dragovi¢-Soso “Why did Yugoslavia Disintegrate? An Overview of Con- 
tending Explanations,” in State Collapse in South-Eastern Europe: New Perspectives on 
Yugoslavia’s Disintegration, eds Lenard J. Cohen and J. Dragovi¢é-Soso (Indiana: 
Purdue University Press, 2008), 1-39, 14. 

3 Some authors also use the term “Serbian State Project” to denote the various forms 
that aspirations for a Serb state have taken since the nineteenth century. For 
example, see: Sonja Biserko, Yugoslavia’s Implosion: The Fatal Attraction of Serb 
Nationalism (Oslo: Norwegian Helsinki Committee, 2012) and James Gow, The 
Serbian Project and its Adversaries: A Strategy of War Crimes (London: Hurst, 2003). I 
have used the less specific Serbian state ideology to underline that the ideology has 
produced a number of different geopolitical designs. 

4 The term ‘rump’ can be applied to describe the remainder of any state after the 
separation of a region or regions. In B/C/S, the term krnja_Jugoslavija was used to 
refer specifically to the former Yugoslavia less Slovenia and parts of Croatia. The 
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word krnja means “truncated.” Here, Rump Yugoslavia is used in English as a 
proper noun to reflect the particularity of how krnja_Jugoslavija was used in the early 
1990s in the former SFRY. 

5 ‘Serb-designated territories’ was the term used by the ICTY Prosecutor to denote 
the areas in Croatia and BiH that Serb leaders had claimed on ethnic, historical, or 
geostrategic bases. 


1 Theoretical framework, scope 
of the research, and sources 


There is no universal prescription for how societies should deal with legacies 
of mass atrocities and political violence.' Yet, studies in the field of trans- 
itional justice offer some guidance on the ways a state may address mass viol- 
ence or human rights abuses through various mechanisms.” These mechanisms 
range from vetting or lustration processes to truth commissions and criminal 
trials, and are meant to “address the need for accountability.”° 

Scholars have noted that while war crimes are committed around the 
world every day, laws designed to punish these acts are invoked only under 
favourable political circumstances. Still, this has resulted in some well-known 
international legal initiatives aimed at addressing the individual criminal 
responsibility of high-level political and military officials.* In 1945, for 
example, ad hoc military tribunals in Nuremberg and Tokyo were established 
to try command-level German and Japanese perpetrators. But it was not until 
nearly 50 years later that international political circumstances again allowed 
for another international tribunal — to address individual criminal responsib- 
ility for crimes committed in the former Yugoslav republics. 

The ICTY was founded in the spring of 1993, as the violent conflict in 
BiH raged. In February, parties to the conflict were presented with the 
Vance—Owen Peace Plan (VOPP), which would have divided an inde- 
pendent BiH into ten ethnically-defined cantons. But negotiations failed on 5 
May when Bosnian Serb leaders definitively rejected the VOPP.® Less than 
three weeks later, the UN Security Council (UNSC) announced the estab- 
lishment of the ICTY.° 

The UNSC had laid the groundwork for creation of the ICTY in two 
Resolutions. In February, Resolution 808 announced the establishment of an 
international tribunal to prosecute those “responsible for serious violations of 
international humanitarian law” in the former Yugoslavia.’ The initial 
mandate of the ICTY was to put an end to such crimes and take effective 
measures to bring the persons guilty of them to justice. Resolution 827 of 
May 1993 confirmed this mandate and asserted that the Tribunal would 
“contribute to ensuring that such violations of international humanitarian law 
are halted and effectively redressed,” and further, that one of the objectives of 
the ICTY was “to contribute to the restoration and maintenance of peace.”® 
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Once brought to life, the ICTY was afforded considerable power; it had been 
established under Chapter VI of the UN Charter, which compelled all UN 
states to cooperate.’ Soon, other ad hoc tribunals — for Rwanda, Cambodia, 
Sierra Leone, and Lebanon — followed, and in 2002, the International Crimi- 
nal Court (ICC) was finally established. It is the first permanent court with 
jurisdiction to address crimes committed in armed conflicts. 


The legitimacy and legality of the court 


The ICTY’s creation was qualified by some as a fig leaf — alluding to the 
international community’s inability, up to that point, to stop the commission 
of crimes in BiH through peace negotiations or military intervention.'? And 
it was true that the creation of the Tribunal did not bring peace nor did it 
deter the warring sides from committing further crimes. In fact, the gravest 
crimes of the war in BiH were committed by Serb forces in the summer of 
1995 in and around Srebrenica and Zepa, two years after the Tribunal was 
established; and the Kosovo conflict came another three years later. 

The ICTY has also faced questions regarding alleged political undertones 
and partiality, and about its legitimacy and legality.'' This is due in no small 
part to the fact that the Tribunal is run by the UN, which was involved in 
peacekeeping efforts during the conflicts in question and was present on the 
ground when some of the most severe crimes occurred; crimes that were wit- 
nessed — but not prevented — by the UN’s own personnel. Some observers 
wondered if the UN should be in charge of an ostensibly independent court 
at which criminal culpability for these very crimes is determined. But scepti- 
cism about the capacity of national courts to deliver justice, and a growing 
sense of urgency, meant there were few alternatives.’ 

Still, the creation of the ICTY and other of ad hoc tribunals did open the 
door to a new field of research situated at the crossroads between law and 
politics.'° In scholarly discussion about its foundation, so-called liberals, con- 
cerned with violations of human rights and the crimes committed in BiH, 
saw the Tribunal as a victory of liberal ideals; in this case, of what was referred 
to in the literature as ‘liberal legalism.’'* On the other hand, realists saw the 
Court’s foundation through the lens of Realpolitik and as the result of more 
concrete political interests such as ensuring international stability.'? But, what 
is the role of such a court? Should the ICTY — or any international criminal 
court for that matter — be expected to compensate for political, diplomatic, 
and military failures to end an ongoing military conflict, to secure a long- 
lasting political solution, or to contribute to reconciliation after the end of a 
conflict? In other words, should legal remedies be expected to resolve polit- 
ical and military problems? 

No matter the answer, the creation of the ICTY raised high expectations, 
both locally and internationally, that have gone far beyond the original 
mandate or capacities of the Tribunal and have been difficult if not impossible 
to meet. This was compounded for years by a lack of appreciation among 
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those working in the ICTY that it serves a region with a specific and unique 
legal culture. Indeed, several 1999 studies revealed that members of the public 
as well as legal professionals in the former Yugoslavia did not understand the 
scope of the Court’s work or its processes and procedures.'® Regional 
domestic legal systems are based on Continental European or Civil Law, 
which uses an inquisitorial system; and initially, the ICTY was based on 
Anglo-Saxon or Common Law, which uses an adversarial system.'’ While the 
adversarial system is primarily concerned with proving and ultimately winning 
a case, the inquisitorial system instead focuses more on determining the truth 
and was thus considered by some scholars and practitioners to be more suit- 
able for mass atrocities trials. Proponents of an inquisitorial model for the Tri- 
bunal also asserted that it would allow judges to be more active in the 
evidentiary part of trials, which could shorten their duration, and over time 
this appears to have been the motivation for several rules changes that did 
incorporate elements of Civil Law.'® 

Support and acceptance of the Tribunal by its ‘real constituency’ — under- 
stood here to be people from the region where the crimes were committed — 
has generally been seen as an important measure of its success. The 
international criminal system is a normative system with a strict framework, 
specific legal theories, lengthy court sessions, and terminology that make 
many aspects of the courts inaccessible to local communities. And the fact 
that the proceedings are held abroad and often must be interpreted and trans- 
lated is an additional barrier to constituents’ comprehension of ICTY trials. 
As Prosecutor Geoffrey Nice asked, “Would you go in for a surgery in which 
you had a Brazilian doctor, a Ugandan nurse, a Canadian anaesthesiologist, 
and the operation took place in a Japanese hospital?”!” Maybe not; and this is 
a fitting analogy for the challenging international character of the Tribunal.”’ 

Responding to critical assessments of the Tribunal, Gabrielle Kirk McDon- 
ald, the ICTY President at the time, launched the Tribunal’s battle for hearts 
and minds in 1999, establishing an Outreach Programme that aimed to 
encourage communication between the Court and its constituents.*! But after 
a promising, if slow, start, understaffing of the Outreach Programme made its 
mandate impossible to fulfil. And this limited support for ICTY outreach 
activities reflects the UN’s general, and the ICTY’s particular, propensity to 
cautiously protect the professional and public image of the Tribunal by mini- 
mising contact between court officials and the outside world, even with — or 
perhaps specifically with — victim constituents.** Nevertheless, one of the first 
empirical studies assessing the impact of ICTY outreach in BiH between 
2000 and 2005 concluded that the ICTY had a relatively positive impact in 
Bosnian society during that period. The author stressed, however, that atti- 
tudes do and will change, and that any study on the subject of public attitudes 
is valuable only if research continues over time.” 

Reasonably, people of the former Yugoslavia, especially bereaved relatives 
of victims and surviving victims themselves, assumed that criminal account- 
ability would be achieved at the ICTY more swiftly than it was. And efforts 
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at the ICTY to apply an ‘equivalence of guilt’ — by which all the warring 
parties were said to have committed equally grave crimes that deserved equal 
punishment — were criticised.” Indeed, disappointment among victims, who 
are probably the ICTY’s most interested and constant observers, has often 
been articulated after acquittals; and predictably, reactions depend on which 
“side” victims see themselves.”° In BiH, for instance, Bosnian Muslims have 
expressed dissatisfaction and anger over the acquittals of high-ranking Serbian 
indictees Moméilo Perisié, Jovica Stanisiéa, and Franko Simatovié.”” 

The ICTY’s work was never going to be easy, given the unique internal 
and external circumstances that framed its creation. With no institutional 
equivalent since Nuremberg, the ICTY pushed its way forward in what was 
aptly described as “learning by doing.”** The Tribunal’s indictment policy, 
long trials, and sometimes disappointing judgements have all led to doubts 
about whether the ICTY and its retributive justice mechanism — which concen- 
trates on perpetrators and punishment — delivers the justice sought by victims. 
Now, after years of retributive justice efforts, there is growing appreciation 
that this form of justice may in fact be insufficient and that more weight 
should be given to restorative justice mechanisms, which address the immediate 
needs of victims.” 

Among those who have voiced concern that victims need more support is 
Judge Patrick Robinson, who served as President of the ICTY from 2008 to 
2011. He pleaded in 2010 before the UNSC for the establishment of a trust 
fund that would “complement the Tribunal’s criminal trials by providing 
victims with the necessary resources to rebuild their lives.”°? Victim com- 
munities regularly stress the importance of knowing why violence against 
them occurred; and say they want to understand details of crimes, such as 
where their family members were killed and buried, but also how the crimes 
could have happened at all.*’ At its outset, it seemed that the MiloSevié trial 
would be a paradigm for this kind of justice, determining not only his crimi- 
nal responsibility but also answering many questions about what happened 
and why. 


Criticism of the ICTY by the Defence 


When he was first indicted by the ICTY in 1999, Milosevic was still a sitting 
head of state and few people believed he would actually be tried in The 
Hague. Even when he lost power in 2000, the Tribunal — which was not 
imbued with the law enforcement mechanisms to arrest indictees on its own 
— was dependent on the cooperation of the successor regime in Serbia to 
apprehend him. But in March 2001, Serbian authorities did arrest Milosevic. 
They handed him over to the ICTY after detaining him for three months in 
a Belgrade jail, during which time they investigated him for abuse of power 
charges. 

MiloSevic’s 28 June 2001 transfer to The Hague was made on the authority 
of the Serbian (republic-level) government, but federal authorities led by 
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President Vojislav Kostunica declared the transfer illegal. They argued that, as 
a unit of the FRY, Serbia was not an international subject and could not 
engage in international politics, which was the exclusive domain of the federal 
government. But Serbian Prime Minister Zoran Dindi¢ took responsibility for 
the decision to transfer Milosevic, claiming that the Republic of Serbia could 
legally trump the FRY’s authority per Article 135 of the 1990 Serbian Consti- 
tution, which indeed stipulated that Serbia could disregard federal law in 
certain circumstances. The Article — originally included by MiloSevi¢’s own 
constitutional experts — allowed Dindié to sidestep federal authorities.*” 

Once in The Hague, MiloSsevié raised questions about the legality of the 
ICTY during his initial pre-trial appearance on 3 July 2001, arguing that the 
Court had been illegally constituted because it was not established by the UN 
General Assembly.*’ Within weeks, a motion challenging the legitimacy of 
the Tribunal was filed on MiloSevic’s behalf by a court-appointed amicus 
curiae, though it was dismissed by the Trial Chamber in November 2001. 
The Chamber ruled that although the Tribunal’s creation by the Security 
Council was without precedent, it had been founded under the Council’s 
broad powers to act to maintain international peace and security.’ And 
besides, Milosevic had effectively recognised the legitimacy of the ICTY 
when he signed the 1995 Dayton Peace Agreement, in which all parties had 
agreed to cooperate fully with the Tribunal.*° 


The trial 


The trial of Slobodan Milosevié began on 12 February 2002, less than eight 
months after he was transferred to The Hague — swiftness unprecedented at 
the ICTY. The quick start date of the trial was cheered by some, but others 
questioned if there had been enough time to properly prepare the case pro- 
vided the extent of the charges. Once the trial ended unfinished, more 
questions arose — about its length, its structure, its procedures, and the evid- 
ence — opening up a debate on how to best try political leaders for crimes 
alleged to have occurred over protracted periods.*’ 

MiloSevié faced charges in three separate indictments — for crimes in 
Croatia, in BiH, and in Kosovo — including charges of grave breaches of the 
Geneva Convention, crimes against humanity, violations of laws and customs 
of war, and genocide. He was first indicted by then Chief Prosecutor Louise 
Arbour on 24 May 1999 for crimes committed in Kosovo from January of 
that year through the date of the indictment. Arbour’s successor Carla del 
Ponte took up investigations into the two earlier wars, resulting in two 
additional and separate indictments in 2001: the Croatia indictment, filed 
on 1 October, and the Bosnia indictment on 22 November. As a con- 
sequence of this piecemeal approach, three separate legal teams had been 
created, each dealing with one of the three conflicts. This led to an unfortu- 
nate lack of harmonisation — as well as a number of discrepancies — among 
the indictments. 


Theoretical framework, scope, and sources 11 


The most obvious of these discrepancies was that only the Croatia indict- 
ment referred to a Serbian policy of expansionism in terms of Greater Serbia 
geopolitical designs. Greater Serbia ideology could just as easily be used to 
explain the wars in BiH and Kosovo and was, in fact, critically significant to 
all three conflicts. But the three legal teams led their own investigations and, 
although joint meetings were held on a regular basis to discuss policy and 
expert witnesses, inconsistencies persisted. 

In November 2001, just a few months before the opening of the trial, 
Geoffrey Nice, a British barrister, was named as the Principle Trial Attorney 
for the case. His appointment manifested a change in strategy, and steps were 
promptly taken to unite the three indictments in a single case. On 27 
November, a request was submitted to the Trial Chamber to join the indict- 
ments. The submission argued that all three of the wars covered in the separ- 
ate indictments were driven by common, premeditated Serb political strategy. 
The Joinder filing failed before the Trial Chamber but succeeded on appeal; 
and yet the Appeals Chamber ruled just over a week before the trial opened, 
leaving no time to restructure the substance of any of the constituent indict- 
ments. And moreover, any significant amendment to any of the indictments 
would have given MiloSsevié an argument for adjournment of trial on that 
part of the case. 

The MiloSevié case became the largest at the ICTY by far, with 66 counts 
in the indictments, allegedly committed in Croatia, BiH, and Kosovo over a 
period of nine years. It is useful to keep in mind the distinction between the 
terms ‘count’ and ‘charge.’ A charge represents a potential basis for the impo- 
sition of liability, while a count alleges the commission of a statutory offence 
on the basis of one or more charges, related to many different individually 
named victims, different geographic locations, and different forms of respons- 
ibility. A count has been described as “nothing more than a means by which 
the Prosecution organises the charges in an indictment.” Further, an accused 
person “may be convicted of a count if only one of the charges under that 
count is established. It is each charge therefore that holds the potential of 
exposing the accused to individual criminal liability.”** The 66 counts for 
which MiloSevi¢ was indicted reflected many hundreds of charges. 

Soon after Nice took over leadership of the case, a discussion about 
genocide charges unfolded. MiloSevié was charged with the crime of 
genocide only in the Bosnia indictment, but the Bosnian team considered 
dropping those charges for crimes committed in several municipalities in 
the north and east of BiH in 1992 and 1995. Lawyers, investigators, and 
analysts from all three Prosecution teams were divided on the issue. Some 
argued that there was no evidence to charge MiloSevié with genocide, pro- 
posing to strike it from the indictment and instead charge him with crimes 
against humanity. It would be easier, they reasoned, to demonstrate the 
‘widespread and systematic’ element required to prove crimes against 
humanity than the ‘intent to destroy a group in whole or in part’ required for 
genocide.” 
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Nice, who had not been at the ICTY when the indictments were filed, 
tasked a lawyer to review all the evidence on genocide, then to seek out 
any straightforward evidence of MiloSevié’s criminal intent as well as evid- 
ence of his awareness of unfolding events. For, if MilosSevi¢é had been ‘on 
notice’ through information that came to him from governments and 
NGOs and yet had done nothing to change policies that resulted in mass 
atrocity crimes, perhaps he knew of and intended precisely those crimes. 
Indeed, a critical question became how long MiloSevié and his closest col- 
laborators had known about critical events — for example, the Srebrenica 
genocide — before they took place. With this in mind, Nice initiated a 
‘Request for Assistance’ from Serbia, asking for new evidence, such as 
diplomatic cables sent from embassies around the world to MiloSevi¢ and 
other high-ranking officials between 1992 and 1996, particularly assessments 
of the situation before, during, and after the takeover of territories in 
Eastern Bosnia in the summer of 1995. Nice was concerned that if genocide 
charges were pressed without sufficient evidence and Milosevic was acquit- 
ted of the charge, it would also have consequences on the legal and histor- 
ical appraisal of the role that Serbia might have played in what had 
happened at Srebrenica and other places where genocide may have been 
committed.” 

From the outset, the number of crime sites alone indicated that the 
MiloSevié trial would be a major test for any court, especially one as new and 
inexperienced as the ICTY. Once the trial ended, and without a judgement, 
both professionals and the public wondered how the scale of the indictments 
and the extent of the charges had impacted the speed and management of the 
trial.’ But the extensive nature of the charges had caught the attention of the 
judges, too, and under instructions of the Trial Chamber, the Prosecution 
had amended all three indictments between November 2001 and October 
2002, reducing the number of counts and crime sites.” 

In an attempt to manage the trial, the Court also imposed a time limit on 
the parties in presenting their cases, resulting in a further cutback of the 
evidence presented, which meant that evidence for some crimes was not 
presented at all. At the end of the Prosecution case in February 2004, the 
amici curiae filed a Defence Motion for Judgement of Acquittal arguing that 
some charges should be dismissed on the basis that the Prosecution had not 
presented enough or any evidence to prove that they occurred.** In June 
2004, the Trial Chamber issued its Decision on the Motion for Judgement 
of Acquittal (hereinafter, the Half-Time Judgement) and a number of 
crime site incidents, most of which related to crimes alleged in the BiH 
indictment, were dismissed.“ The Prosecution had to hope that they had 
provided enough evidence to meet the ‘widespread and systematic’ test 
required to establish crimes against humanity and illustrate an overall plan.* 
Yet, the Prosecution was unsure of what this test was or how to guarantee 
that they had offered evidence for enough crime sites to prove a pattern of 


crimes.” 
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Arguably, the Trial Chamber’s constraint on the time allotted to each party 
should have ensured a brisk pace. The Prosecution’s part of the trial went 
smoothly and was within the time limit imposed by the Chamber; which, by 
its own calculation, determined that the Prosecution spent 360 hours proving 
its case, not counting hours used for cross-examination and procedural/legal 
arguments but including the testimonies of 296 viva voce witnesses.*” Alto- 
gether, for the three indictments, if the time used for cross-examinations by 
Milosevic and all procedural arguments was accounted for, the Prosecution 
case would have occupied 294 full eight-hour working days.” 

Milosevic was given the same amount of time to present his Defence case, 
but there was a considerable difference between the efficient way the profes- 
sional Prosecution team presented evidence and MiloSevi¢’s slower progress, 
and this was partly because he insisted on examining all his witnesses orally, 
often at length, and chose not to make use of written testimonies. Milosevic 
presented the testimonies of only 42 Defence witnesses, covering mostly the 
Kosovo indictment, and was just starting to call witnesses for the Croatia 
indictment when he died. Several months beforehand, in November 2005, 
the Trial Chamber had calculated that Milosevi¢é had already used 75 per cent 
of the 360 hours allotted to him, in which he had dealt almost exclusively 
with the Kosovo part of the case.*” Even if the trial had reached its conclu- 
sion, the Defence case could not have been completed by April 2006, as 
mandated by the Trial Chamber, because no evidence for the Bosnia indict- 
ment would have been presented by then. 


Self-representation 


In August 2001, the Trial Chamber granted MiloSevi¢ the right to represent 
himself in court. This is allowed under the Statute and Rules of the ICTY; 
however, no mechanism, guidance, or protocol regulates the right of self- 
representation.”’ And in such a complex case, this would have been a chal- 
lenge for the court even in the most ideal circumstances, but in combination 
with MiloSevic’s deteriorating health condition, it became a major obstacle to 
efficiency. Delays attributed to MiloSevi¢’s recurring health problems high- 
lighted issues of fairness that exist in a trial of this kind. Is fairness delivered 
only if the right of the Accused to represent him/herself is preserved even if 
he/she is physically unfit? Is fairness delivered only when victims have the 
right to see justice done, even if that requires the forced imposition of 
defence counsel on a sick accused person and continuation of the trial pro- 
ceedings in his/her absence? Can both be achieved or must one concept of 
fairness yield, in whole or in part, to the other? The judges tended to resolve 
this question by affording extensive rights to Milosevic, whatever additional 
difficulties this caused. 

Adding to confusion over Milosevic’s legal representation, the Trial 
Chamber invited the Registrar to assign three amici curiae to the case. The 
Chamber’s Order explicitly stated that the amici did not represent the 
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Defendant but were there to assist the court to ensure that the case was con- 
ducted properly.*! Yet, no concrete instructions were given as to how the 
amici should play this role and MiloSevié chose not to give them such instruc- 
tions himself: Still, they managed to file hundreds of motions, and all three 
amici took part in cross-examining Prosecution witnesses.” MiloSevié also had 
a team of legal advisors of his own choosing, who met with him regularly and 
assisted him with preparations.” 

Self-representation by MiloSevi¢ slowed the pace of the case in part 
because of the time he spent questioning witnesses, often addressing issues 
that had no probative relevance — something for which he was cautioned by 
judges on a regular basis.** But his health was also regularly on the agenda of 
the court. In November 2002, nine months after the start of the trial, the 
parties were invited by the Trial Chamber to submit their views and propos- 
als on how to deal with the effects of MiloSevic’s health on trial proceedings. 
The possibility of appointing counsel to assist Milosevic was discussed, some- 
thing that would have been very different than the appointment of amici 
curiae. He resisted this proposal and defended his right to self-representation, 
saying that under no conditions would he abandon his fight in the court- 
room. “You yourselves have provided for that possibility in your Rules and 
regulations,” he noted, saying that “although I don’t consider this Tribunal of 
yours to be legal ... I assume you adhere to the Rules you laid down 
yourselves.””*> 

The Trial Chamber decided against imposing Defence counsel, but 
MiloSevié’s health did not improve over time and delays became more fre- 
quent as the case progressed. In September 2003, the Prosecution again 
pushed for counsel to be appointed to assist MiloSevi¢, at least with crime site 
evidence. The trial had been interrupted 13 times just during the Prosecu- 
tion’s part of the case and the Prosecution argued that the appointment of 
Defence counsel would allow proceedings to continue when Milosevi¢é was 
unable to attend court as a result of ill health.°° Nonetheless, MiloSevi¢’s 
resistance persisted and the Trial Chamber repeatedly decided against appoint- 
ing counsel. 

The Defence part of the case, originally scheduled to start on 8 June 
2004, was postponed on five occasions.”’ It eventually began on 31 August 
2004, and in September 2004, the Prosecution once again called upon the 
Trial Chamber to reconsider the right of the Accused to self- 
representation.°* The Chamber responded with an order that adjusted the 
court schedule to accommodate MiloSevic’s failing health, reducing the 
working week from five to three days; and it finally assigned legal counsel 
to assist Milosevic. The ruling stated, inter alia, that there was a “real 
danger” that the trial would not conclude otherwise.” The decision allowed 
Milosevic to continue to participate in the conduct of his case, “with the 
leave of the Trial Chamber,” and to examine witnesses after the assigned 
counsel had done so.*” However, this was effectively overturned by the 
Appeals Chamber, which agreed in principle on the necessity of assigning 
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legal counsel but modified their responsibilities so as to minimise their 
impact. In reality, nothing changed.°! 

In April 2005, Milosevi¢ again fell ill, during the testimony of Defence 
witness Kosta Bulatovi¢é, and the Trial Chamber decided for the first time to 
proceed in MiloSevic’s absence. But the attempt failed, as the witness refused 
to answer questions in cross-examination by the Prosecution, saying that he 
had come to testify at the request of Milosevic, whom he still considered his 
President. As long as Milosevic was absent from the courtroom, Bulatovi¢é 
refused to cooperate.°* Contempt of court charges were levelled against Bula- 
tovic on 20 April 2005, but his four-month prison sentence was suspended 
for two years due to his own poor health. And by the time Bulatovié 
returned to give evidence on 25 April, Milosevié had recovered sufficiently, 
so that Bulatovié’s testimony was concluded in his presence. 

Temporary continuation of the trial in absentia would have represented a 
major breakthrough in resolving the problems caused by Milosevi¢’s ill 
health. But witnesses like Kosta Bulatovic forced the court to submit to 
MiloSsevic’s notion of how the trial should be managed. A workable and 
effective solution to continue the trial with assigned counsel did not material- 
ise; and many interruptions due to MiloSevic’s health problems extended the 
duration of the trial beyond the total of its actual courtroom hours, so that it 
carried on for over four years. If sessions had been held five days each week, 
from 9:00 to 16:00, the trial could have been concluded in two to three 
years. 


Joinder or severance? 


The scope of the indictments also remained an important issue in debates 
about best management of the trial. The difficult question was whether all 
three indictments should have been tried together or in two separate trials — 
one for the Kosovo indictment and one for the Croatia and Bosnia indict- 
ments. The Prosecution’s December 2001 motion seeking joinder had argued 
that all three be addressed in a single trial on the basis that they were all part 
of the same overarching plan, but the Appeals Chamber ruling in February 
2002 had left open the possibility of severing one or more of the indictments 
if the trial threatened to become unmanageable at a later stage.°* And indeed, 
the Trial Chamber did later raise the possibility of severing the indictments, 
in July 2004, when it proposed two trials.” The Prosecution strongly rejected 
severance, though, arguing that inefficiencies arose not from MiloSevic’s ill 
health but from his insistence on self-representation and contending that this 
would be remedied by the imposition of professional legal counsel to conduct 
his defence. 

This topic was again on the Court’s agenda in November 2005, as the 
judges grew concerned about the time the trial was taking and the prospect 
that it might never conclude. The Trial Chamber invited the parties to con- 
sider severance of the Kosovo part of the trial in order to secure a judgement 
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for Kosovo, leaving the Croatia and BiH crimes to be tried later.°’ Yet, at a 
hearing held on 29 November 2005, both the Prosecution and Defence 
argued — for different reasons — that all three indictments should continue to 
be tried together. Milosevi¢é maintained that there had been a single war, in 
which Yugoslavia had been intentionally destroyed by external forces, and 
that his trial was a continuation of that war and the ICTY one of its 
weapons.”* The Prosecution made a case for “judicial economy,” noting that 
many high-level witnesses would need to be called twice if there were two 
trials; but the most persuasive argument articulated by the Prosecution was 
that trying events “back to front” could prejudice both parties to the case in 
unpredictable ways. By this reasoning, the Trial Chamber’s December 2001 
Decision to start the trial with the Kosovo part of the indictment had effect- 
ively made severance impossible. In any Kosovo-only trial, evidence from the 
Croatian or Bosnian wars that could illuminate Milosevié’s developing state 
of mind as it applied to the Kosovo conflict would have been excluded from 
consideration. And, if evidence was presented in the Kosovo trial that related 
back to events in the earlier conflicts, any associated findings might have had 
to be accepted without challenge in the subsequent trial covering earlier 
events.” The Prosecution’s position was that the trial could have been severed 
only if the Croatia and Bosnia indictments were tried first, following the 
chronology of events from 1991 to 1999. 

The indictments were not severed, and by November 2005, the time 
allocated for the Defence had been used in such a way that Milosevi¢ had just 
25 per cent remaining. He still needed to present the rest of his Kosovo 
defence, and start and finish the defence for both the Croatia and Bosnia 
indictments. On the basis of the way his trial developed, one may conclude 
that a defendant who is not physically fit enough to conduct their own 
defence on a daily basis should not be given the option of self-representation; 
and that a defence lawyer should be imposed by the court on any accused 
person who declines to engage counsel, from the outset of proceedings. 
MiloSevié’s absences were a permanent threat to the trial and to his own 
ability to defend himself, and counsel should have been imposed much earlier 
— for his own sake and for the sake of justice. In order to uphold (or be seen 
to be upholding) judicial standards of fairness, the Trial Chamber may have 
inadvertently compromised justice and, thus, failed victims. 


Political trials, show trials, or transformative trials? 


A question that has hung over the MiloSevi¢ trial — and which he actively 
cultivated, beginning with his Opening Statement to the court — was whether 
his was a political trial.”” In 2002, his brother Borislav, former Ambassador to 
Russia from the FRY, said at a news conference in Moscow that it was 
“plainly evident” that the trial was a political trial, which he said was meant 
to “justify NATO’s campaign in Yugoslavia.”’' When defending his right to 
represent himself, MiloSevi¢ repeated this argument. He claimed that whether 
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he had committed a crime was not even at issue and that certain intentions 
ascribed to him were “beyond the expertise of any conceivable lawyer.” 

Scholars distinguish between political trials, which take place within the 
tule of law, and ‘partisan trials’ or ‘show trials’, which substitute political 
expediency for law.” Many accept, to a degree, that all trials have a political 
element — because in every state, the judicial system is a branch of govern- 
ment and thus part of a larger political system.”* But still, there is a widespread 
view of the term ‘political trial’ as a pejorative reference to trials that use legal 
systems to eliminate or discredit political opponents. Ron Christenson has 
described political trials as “using legal procedure for political ends.”” And 
Otto Kirchheimer understood political trials as those in which “the courts 
eliminate a political foe of the regime according to some prearranged rules.’’”° 

A number of scholars have posed the question of whether political trials 
can be fair despite a political agenda. As one legal scholar put it, fairness is the 
tipping point “... [and] the goal is to achieve a process that is fundamentally 
fair and thus predominantly legal, even if it simultaneously serves some desir- 
able consequentialist purposes.””’ In a broad sense, all trials dealing with polit- 
ical violence and mass atrocities may indeed qualify as political.” When a 
regime responsible for human rights abuses or for committing mass atrocities 
is overthrown, a new regime must decide how to handle members of the old 
regime. If the choice to put them on trial is made, it is commonly understood 
that only a limited number of former political and military leaders can be 
tried; and those who are indicted are likely to be tried by their political 
opponents. Critics of such trials condemn them for being exercises in selective 
justice, while proponents praise their value in highlighting the criminality of 
regimes and tempering calls for vengeance. But any system of justice, whether 
international or domestic, is only effective if it is seen as legitimate by 
society.” 

It is important, though, that political trials are not automatically equated 
with partisan or show trials, which are characterised as proceedings instituted 
by governments in order to achieve inevitable outcomes of guilt. Show trials 
are often associated with totalitarian ideologies and regimes — such as that of 
Joseph Stalin in the Soviet Union — and with the power of a singular leader 
to influence a trial’s outcome. They are couched in the trappings of legality, 
but all the prosecutors, judges, and defence attorneys are controlled by the 
government, and the legal system is used as an instrument of politics to secure 
total power.*’ Preordained results can also be achieved through what are 
known as “structural show trials,” in which it is “the structure of the pro- 
ceedings that assures conviction, rather than direct control over the judges.’””* 

Jeremy Peterson, a scholar and law practitioner working for the US Justice 
Department, analysed Saddam Hussein’s trial in an attempt to determine if it 
qualified as a show trial. The trial, held in 2005, ended with the application 
of a death sentence, unleashing public debate about its fairness. Peterson 
defined a show trial as composed of two essential elements — certainty of the 
defendant’s conviction and a focus on the audience outside the courtroom 
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rather than on the defendant — and concluded that both criteria applied to the 
trial of Saddam Hussein.** Other scholars have argued that the US military 
commissions at Guantanamo Bay, though not show trials in the Stalinist 
sense, employ a system which “retains features that are fundamentally unfair” 
and are weighted towards conviction. 

The trials at the ICTY did not lead automatically to conviction, as there 
were regular acquittals; and in the case of Milosevic, his death precluded a 
verdict that could have ignited debate about whether the outcome was pre- 
determined. Still, as put forth above, one can argue that all trials held before 
international criminal tribunals are political trials (though not show trials), 
because they deal with political violence. If a “purely legal trial” is imagined 
to embody ideal justice — depending on fair procedure and neutral assessment 
only — then a “purely political trial” would be predetermined and procedure 
would be irrelevant.** Accepting, then, that the MiloSevié trial is by that defi- 
nition a political trial, this study will draw on Leora Bilsky’s definition of a 
‘transformative trial.’ Bilsky sees transformative trials as placed somewhere 
between the political and the legal.*° On the one hand, a transformative trial 
remains loyal to the basic liberal value of the rule of law, and on the other 
hand it performs a unique function as a legal forum in which society’s funda- 
mental values can be examined in the light of competing counter-narratives 
presented in the courtroom.* 


Scholarly debate on the purpose of mass atrocities trials 


International criminal trials represent one way of addressing the commission 
of crimes by past regimes, and they have been reintroduced as a transitional 
justice mechanism since the 1990s. But debate about the purpose of trials that 
deal with mass atrocities extends back to the Nuremberg and Tokyo Tribu- 
nals and is dominated by two opposing views — one, that such trials should 
fulfil the legal purposes of delivering justice and meting out punishment, and 
another that stresses the importance of their extralegal objectives to establish 
truth and document history.*” Early debate was dominated by an emphasis on 
the exclusively legal functions of trials to “render justice.”** Since then, a 
growing number of scholars have identified the distinction between legal and 
extralegal aims as unnecessary and limiting. 

Ruti Teitel connects transitional justice with five conceptions of justice: 
criminal, historical, reparatory, administrative, and constitutional.*” She equates 
historical truth with justice and argues that its pursuit is embedded in a frame- 
work of accountability and in the pursuit of justice more generally, to which 
criminal trials contribute.”’ In defining historical justice, Teitel applies the 
Enlightenment view, in which history is considered teacher and judge.”' Yet 
Teitel cautions that ‘truth’ and ‘history’ are not universally seen as one and the 
same, and that when history takes an “interpretative turn” there is no single, 
clear lesson to draw from the past. Instead, one must recognise the degree to 
which historical understanding depends on political and social contingencies.” 
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Lawrence Douglas has introduced the term ‘didactic legality’ and argues 
that the trials of the Holocaust blurred the very boundary between the legal 
and extralegal.”? Douglas qualifies all Holocaust trials as “orchestrations 
designed to show the world the facts of astonishing crime, but also to demon- 
strate the power of law to reintroduce order into the space evacuated of legal 
and moral sense.””* He finds that insisting on the legal aspect of trials is a 
“needlessly restrictive vision of the trial as legal form.””” While recognising 
that the primary responsibility of a criminal trial is to resolve questions of 
guilt in a procedurally fair manner, Douglas advocates integration of the legal 
and extralegal purposes of mass atrocities trials.”° 

Other proponents of recognising the extralegal value of mass atrocities 
trials stress that criminal trials must be conducted with a pedagogical purpose 
in mind. Mark Osiel asserts that, in times of democratic transition, public 
reckoning with how horrific events of recent history could have happened is 
more important for democratisation than criminal law’s more traditional 
objectives. In his opinion, effective mass atrocities trials stimulate public dis- 
cussion in ways that foster toleration, moderation, and civil respect.’’ Leora 
Bilsky warns against compartmentalising the discussion into the legal versus 
the historical. In her view, this polarisation distracts from the fact that trans- 
formative trials should “fulfil an essential function in a democratic society by 
exposing the hegemonic narrative of identity to critical consideration.””* In 
other words, the legal and the historical do not compete with, but rather 
complement, each other. 

A study by Jelena Suboti¢, aptly entitled Hijacked Justice, examines the fact 
that elites may not be motivated to agree to transitional justice mechanisms 
out of a desire to deal with the past, but may instrumentalise transitional 
justice for other reasons. Suboti¢ identified three political aims of state-level 
elites in Serbia that inspired them to meet the state’s obligation to cooperate 
with the ICTY: to get rid of domestic political opponents, to obtain inter- 
national financial aid, and to gain admission to the European Union. Suboti¢ 
argues that ‘hijacking justice’ in this way can backfire because it can “foster 
domestic backlash, deepen political instability, or create politicised versions of 
history.””’ In other words, when there is no genuine intention to deal with 
the past for the purposes of legal or historical justice, mass atrocities trials may 
fail to render justice and establish the truth. 


The courtroom narrative: “two truths”? about the 
conflict 


An additional complication in trials of this nature is that they inevitably 
address contradictory historical interpretations. The nature of the legal system 
applied at international criminal courts is such that the Prosecution and 
Defence are likely to present competing narratives, or two truths. Each side in 
any conflict has its own theory as to how the conflict turned violent and who 
is to blame; and there is no mechanism to predict which of the narratives 
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produced in a courtroom will prevail outside of it. Depending on how many 
persons are on trial, sometimes there are even more than two versions of 
events presented, and narratives developed in court persist regardless of the 
trial judgement. '”” 

Kirchheimer described the polarised narratives that can be introduced in 
the courtroom as a gamble, asserting that the risk of subjecting every moment 
of traumatic history to the scrutiny of criminal legal procedure is a “double 
wager.” Not only might a defendant prevail, but even if a trial ends in con- 
viction it may fail in its didactic aim. He called this an “irreducible risk” and 
the inevitable sine qua non of a just trial.'°' Gerry Simpson offers an example 
of this legal double wager in the case of Klaus Barbie, who was tried and 
eventually convicted of crimes against humanity committed by Nazis in occu- 
pied France. His trial, held in 1987, became a test for the entire French 
nation, causing cultural upheaval and unease; for at times, France appeared to 
be placed alongside Barbie as a co-defendant, accused of Nazi collaboration 
and of having committed mass atrocities in Algeria during the colonial 
struggle there.'"’ With the focus of public attention shifted towards French 
crimes in Algeria, it seemed occasionally as if Barbie was no longer the 
defendant at all.'°° 

MiloSevié seemed to be very much aware of the double wager of such 
trials. In his Opening Statements,'” he repeatedly addressed the responsibility 
of Germany, the Vatican, the European Community, and the United States 
as principal actors in the violent destruction of Yugoslavia. He charged that 
“by placing the responsibility on Yugoslavia and myself personally as aggres- 
sors, a very obvious tactic was used to ... prevent logical thinking based on 
empirical principles.” He denied that he had been part of a joint criminal 
enterprise and said one had instead existed among member of the inter- 
national community, which he claimed had sought to destroy Yugoslavia and 
then hide behind “senseless, vulgar theories about bad guys.”!°° As the trial 
unfolded, Milosevic’s Defence strategy — as puzzling as it was at times from 
legal point of view — reflected his effort to establish a counter-narrative of 
what had occurred in the former Yugoslavia during the 1990s. 


History in the courtroom 


Research on mass atrocities trials has attempted to determine the extent that 
Prosecution and Defence courtroom narratives influence collective memory 
and interpretations of history.' In a trial, as in the writing of history, the 
judge, like the historian, aspires to produce a coherent narrative that explains, 
interprets, and records historical events.'"’ Historians and legal scholars who 
have analysed the relationship between the legal and extralegal value of mass 
atrocities trials see no immediate contradiction between a trial’s legal object- 
ives and its extralegal effects, but they do emphasise that legal judgements 
should never be viewed as definitive interpretations of history. Still, Charles 
Maier asserts that “doing justice” and “doing history” are related activities, as 
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a historian endeavours to “do justice” by articulating the ambitions of prot- 
agonists and exploring their choices.'°* 

Michael Marrus, who studies the interplay between history and law, sees 
the records of mass atrocities trials as historical sources like any others. He 
underscores the fact that historians must evaluate every source with an eye to 
its provenance, since all sources are in some sense “tainted” and war crimes 
trial records are certainly no exception. The material used in a court 1s limited 
by legal standards and procedural rules that exclude some sources commonly 
depended upon by historians and which would be considered essential for 
shaping historical opinion. For example, although hearsay is allowed at the 
ICTY under certain circumstances, other materials used by historians — such 
as reports about the political atmosphere or general statements made by reli- 
able commentators about the tone set by leaders — may not be allowed as 
evidence in the courtroom.'”” 

Ruti Teitel notes that it is impossible to fix the past, which she says would 
“be a futile attempt to stop the state’s historical accounting, to exhaust its pol- 
itics and its potential for progress.”''° She stresses that any legal response to 
mass atrocities produces transitional historical narratives.''' This means that a 
judgement, though the final stage in legal proceedings that are fixed in time, 
does not represent a definitive historical interpretation of the events judged.'”” 
Yet, there will always be history in a judgement. According to Richard 
Wilson, a human rights scholar, the judgements in two ICTY cases he has 
analysed ‘“‘are characterised by detailed contextualisation of criminal acts and 
extensive historical interpretation.”''? He also contends that charges such as 
genocide, which emphasise the collective nature of the crime, compel the 
court “to situate individual acts within long-term, systematic policies.”!"* 

The MiloSevié trial illustrates that it is desirable, even essential, that the 
courtroom is a place in which history is understood, for at least two reasons. 
First, historical context is necessary in establishing and proving the guilty 
mind — mens rea in legal terminology — of an accused person and of fellow 
high-level officials involved in developing and executing a political plan that 
eventually led to the commission of crimes. Since a criminal plan often 
derives from ideological concepts conceived in the past, a proper understand- 
ing of such an ideology is best achieved, or perhaps can only be achieved, 
when placed in a broader historical framework. Second, historical context is 
necessary because it allows judges to comprehend the political dynamics that 
led to the occurrence of mass atrocities. In the MiloSevié case, a knowledge 
of historical political events was required if the judges were to grasp how 
political elites in Yugoslavia had articulated Serbian state ideology and when 
Milosevic had embraced it as a platform for political and military action. 

Awareness of these complicated and contextual dynamics on the part of 
judges helps deflect attempts by defendants to reframe history in support of 
their own narrative; for instance, MiloSevié’s claim throughout his trial that 
the international community had conspired against him. “Accusations levelled 
against me are an unscrupulous lie,” he said in his August 2004 Opening 
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Statement, arguing that the Tribunal itself was part of a “war which continues 
to be waged.”'!? The two competing narratives presented in his trial are 
traced in this study through the oral and written argumentation by which 
both parties asserted their positions — in evidence tendered in court, and in 
indictments, briefs, opening statements, and various motions. And besides the 
Prosecution and Defence narratives, legal and historical narratives were also 
shaped during a trial. These narratives overlap, complement, and influence 
each other, with one distinguishing difference between the two: a historical 
narrative comprises material presented in and outside the courtroom, while a 
legal narrative is formed in the courtroom alone. 

The test for the introduction of evidence in court is bound by a strict for- 
ensic process that consists of presentation by one trial party, followed by 
cross-examination by the opposing party, and eventually the right of re-direct 
by the first party. The product of this process — forensic truth — is different 
from historical truth in several ways. For one, a historian is not bound by the 
same forensic process in order to include a source in a historical account and 
may seek corroboration in a greater variety of sources than are admissible in a 
courtroom. Over the course of time, this interpretation may even be altered 
by other historians. For this reason, historical and legal narratives about the 
same topic may differ considerably; as the latter is captured in closing argu- 
ments and judgements, which are formed in the normative legal framework 
and in rigid court procedures, and remain fixed in time. 


The trial record 


Materials selected as evidence by the Prosecution and Defence in the 
MiloSevié case now constitute an unmatched historical source; and even with 
some gaps in the trial record, it incorporates documents from state archives 
that would have otherwise been unavailable to the public and to researchers 
for many decades. Indeed, some of the trial material would never have sur- 
faced at all were it not for the obligation of states to cooperate with the 
ICTY. Still, there remains trial material that is officially available and yet 
inaccessible to the public, and the (in)accessibility of ICTY records by the 
public is an important matter. The ICTY Court Record (ICR), an electronic 
database, is sometimes more of a challenge than an aid to researchers because 
it comprises only a selection of materials, not the full record of every trial, 
and remains incomplete for a number of technical and other reasons. ''° 

The burden of proof at the ICTY often led to the accrual of a great deal of 
evidence in order to prove ‘the obvious’ in a court bound by strict legal rules 
and procedures.''’ For every general allegation against MiloSevié, probative 
evidence was needed to establish that the crime actually occurred and that 
MiloSevié was criminally responsible for it. The large amount of evidence 
presented by the parties during the trial was also partially due to the changing 
world in which we live. Modern technology made the wars in the former 
Yugoslavia into media spectacles, watched daily on the television and 
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captured on the Internet. Minute details of the conflicts became available and 
accessible to the public in nearly all the world’s languages; and material from 
these ‘open sources,’ potentially relevant as evidence, was almost unlimited.''® 

Notwithstanding the huge amount of audio, video, and written material 
that exists about the conflicts and about the role of Slobodan Milosevi¢ in 
them, ICTY Prosecutors — unlike their Nuremberg counterparts — did not 
have full or easy access to documentary material from the archives of the 
former leader’s country.'’? Documents from the official archives of the FRY 
and Serbia, considered more important from a forensic point of view than 
open source materials, were difficult and sometimes impossible to obtain.'”’ 
This was in stark contrast to the experience of prosecutors in Nuremberg, for 
which Allied Powers had simply seized the state and Nazi Party archives of 
defeated Germany for use as evidence in court. Nonetheless, evidence that 
did come directly to the ICTY from archives in Serbia, the FRY, the RS, 
and the RSK makes the Milosevi¢ trial record particularly valuable, as it 
includes official documents that would otherwise have remained protected 
for untold numbers of years. Once used in court as evidence, most of these 
documents became public. 

Extratrial material originating from the ICTY and OTP includes investiga- 
tive and analytical documentation, such as reports by in-house investigators, 
researchers, and analysts, which were not used per se in court proceedings. 
Internal policy documents on topics such as indictment strategies or how to 
conduct the trial also fall under the designation of extratrial material. In other 
words, a considerable amount of this material was used for investigative and 
research purposes without becoming a part of the official trial record. The 
ICTY database contains diverse materials collected by the OTP, from demo- 
graphic data on the former Yugoslavia, to media reports that may have been 
used to prepare for the cross-examination of Defence witnesses, to seemingly 
endless supporting evidence and courtroom exhibits.'7" Access to some of 
these materials remains limited to OTP employees until, or unless, they are 
made publicly available, which will depend on the conclusions of the Mech- 
anism for International Criminal Tribunals (MICT).'” Particular attention 
was paid in this research to evidence that triggered important debate after 
being presented in court, compelling former Yugoslav societies to face the 
past and deal with uncomfortable truths. Among these materials were records 
from meetings, which revealed MiloSevic’s state of mind before, during, and 
after the armed conflicts. What makes the MiloSevi¢ trial record especially 
interesting as a source of history is the fact that it includes responses by 
MiloSevié himself to every piece of evidence brought against him. MuiloSevi¢ 
not only represented himself in court, and therefore responded in that capa- 
city to the evidence presented, but also made remarks throughout the trial 
from the standpoint of a man attempting to defend his political and private 
decisions. 
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The debate on the causes and consequences of the disintegration of 
Yugoslavia 


The part Milosevi¢ played in events of the 1980s and 1990s has been explored 
in a number of political biographies and is an important sub-topic of analysis. 
However, the most well-known of these biographies were published before 
his trial or in the same year that it started.'*? Thus, few authors have presented 
the trail of evidence that was followed in the courtroom to determine 
responsibility for the break-up of Yugoslavia and, more importantly, the viol- 
ence that followed.’** The scholarly debate on the causes of Yugoslavia’s dis- 
solution offers useful insight into the complex socio-political climate in which 
it occurred.'*° To that end, Jasna Dragovié-Soso has identified five categories 
of causation, focusing on: first, “ancient hatreds” and a “clash of civilisations”; 
second, the nineteenth-century rise of South Slav nationalist ideologies and 
the first Yugoslav state-building experiment; third, the Yugoslav socialist 
system, with its complicated federal structure, ideological delegitimation, and 
economic failures; fourth, Yugoslavia’s breakdown in the second half of the 
1980s and the actions of “political and intellectual agency”; and fifth, external 
factors. '7° 

A majority of authors agree that MiloSevi¢ played a central role in events 
that unfolded in the former SFRY between 1987 and 1999; and for the pur- 
poses of this study, three perspectives on this role have been identified in 
existing literature — those of the intentionalists, the relativists, and the apolo- 
gists.'°’ ‘Intentionalists’ see MiloSevié as having dictated the pace of the 
Yugoslav crisis through well-articulated and planned objectives that drove the 
other republics away.'** According to this view, violence was used cynically 
and practically, and was employed against non-Serbs as part of a clear and 
premeditated strategy — the success of which is irrelevant — to secure 
MiloSevié’s promise of “All Serbs in a Single State” at any cost.'”° 

Alternative to this are authors who tend to see MiloSevi¢ as an intelligent 
and ruthless politician whose politics were mostly reactive.'*” These ‘relativ- 
ists’ see MiloSevic’s policies as responses to developments that were driven by 
leaders of Slovenia, Croatia, BiH, and Kosovo, and by the international com- 
munity. From this standpoint, Milosevic genuinely wanted to preserve Yugo- 
slavia but was unsuccessful.'*' Relativists perceive Milo’evié as an immensely 
ambitious politician who endeavoured to achieve more than he was capable 
of; and his rule has been cast by authors in this camp as a sequence of mis- 
takes and failures — at the national and international levels.'** The violence 
that accompanied the disintegration of Yugoslavia is thus explained as result- 
ing from a complicated interplay of many factors, leading to an escalation of 
the crisis that was beyond the control of Milosevic alone. 

‘Apologists’ share the opinion held by relativists regarding the role of those 
republics that sought independence, and of the international community, in 
the disintegration of Yugoslavia. Yet they not only see Milosevic’s goal to 
preserve Yugoslavia as well-intentioned but also defend his politics and 
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decision-making in general.’ They downplay MiloSevié’s calculating and 
ruthless side to recast him as a somewhat clumsy, wayward, and inconsistent 
authoritarian leader who merely failed to deliver on promises he made.'** In 
fact, many apologists frame Milosevic as an atypical authoritarian ruler who 
could have secured his power by force but was willing, instead, to com- 
promise.’ Apologists also dismiss arguments about the influence of Greater 
Serbia ideology on Milosevic or on Serbia’s involvement in the wars in 
Croatia, BiH, or Kosovo. They stress that it was NATO that committed 
grave crimes in Serbia and Kosovo, for which nobody has been held account- 
able. And, as to MiloSevi¢é’s domestic criminality, some apologists say that 
there has been no definitive proof of his personal involvement in assassina- 
tions that took place during his rule, and others go even further to absolve 
him by arguing that even if he did play a role in these murders, there were 
“not many such examples.”'*° 


The value of the trial record as a historical source 


What can the trial record, as a historical source, contribute to the ongoing 
scholarly debate about Milosevic? Did he genuinely try to save Yugoslavia? 
Did he inadvertently cause its disintegration through a series of well-intended 
blunders?'*’ Or, did he actively work to re-draw its borders? One event in 
particular that has sparked contesting interpretations about MuiloSevic’s atti- 
tude toward the break-up of Yugoslavia is the 1991 meeting in Karadordevo 
at which Milosevié and Croatian President Franjo Tudman allegedly dis- 
cussed the partition of BiH between Serbia and Croatia. For various and 
sometimes contradictory reasons, scholars have described this meeting as 
significant; and for years, both MilosSevié and Tudman managed to avoid 
responding to rumours about what took place. But at the trial, the meeting 
was addressed in detail by several witnesses with first-hand knowledge of the 
event. 

For Milosevic, the idea that he had even contemplated the partition of 
BiH undermined his proclaimed position as the champion of Yugoslav unity. 
And so, MiloSevi¢ denied that he and Tudman had ever discussed the parti- 
tion of BiH, at Karadordevo or elsewhere. His disavowal of the testimony of 
reliable witnesses was noteworthy, as it appeared designed to distance himself 
from what such a plan or agreement would have revealed about his state of 
mind. And this raised the question of whether, at the time he had claimed to 
be fighting for the preservation of Yugoslavia, his deeds in Karadordevo — 
hidden at the time from the public — had reflected the covert objectives he 
truly wished to achieve. 

This highlights the quandary for historians who study Milosevic, that 
source material, including evidence given in court, exposes a discrepancy 
between his overt and covert agendas from his first to last days in power. 
Take, for instance, the long-running debate about what role the SANU 
Memorandum — co-authored by several prominent members of the Serbian 
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Academy of Sciences and Arts in 1986 — played in his policy-making. Indeed, 
it is hard to find any literature on the Yugoslav crisis that does not make note 
of connections between the SANU Memorandum and the political pro- 
gramme introduced by Milosevic, but there are various perspectives on the 
nature of these connections. One view is that the Memorandum served as the 
“blueprint” for MiloSevié’s war policies.'** Another is that it more generally 
advocated “a reformed federation.”'” And alternative to both of these is the 
view that the Memorandum can be seen as an “explicit post- Yugoslav Serbian 
national program.”!*° 

Dragovic-Soso argues that the Memorandum did not advocate the dissolu- 
tion of Yugoslavia, the creation of a Greater Serbia, or ethnic cleansing, and 
that no connection has been established between the authors of the Memoran- 
dum and Milo%evié.'*! Contrary to this view, a number of witnesses talked 
about the importance of the SANU Memorandum in court, and the polarised 
narratives that unfolded followed the fault lines of pre-existing scholarly debate. 
And once again, this narrative was significantly shaped by the active participa- 
tion of Milosevi¢ in courtroom discussions of his position on the SANU Mem- 
orandum with several of its authors, who appeared as Defence witnesses. 

MiloSevié’s personality was another recurring topic in the courtroom. 
Biographies that offer an overview of MiloSevic’s early years often note that 
his life was marked by the three tragic deaths — all suicides — of his father Sve- 
tozar in 1962, his maternal uncle Milisav Koljensi¢é in 1963, and his mother 
in 1974.'? However, no author has managed to establish any clear link 
between these losses and MiloSevi¢’s development into the particular person 
and politician he became. And such loss cannot solely account for the lack of 
empathy that ultimately characterised Milosevic. Nor can another prominent 
influence that was critical throughout Milosevié’s life and is discussed in 
almost every biography written about him — the close, almost pathological, 
relationship he had with his wife Mira. He began courting her when both 
were still in high school and the relationship remained strong until his death. 

MiloSevic’s relationship with his one-time political mentor and friend Ivan 
Stambolié also turned out to be significant, and the path it took was a reflec- 
tion of the seeming incongruity of his personality. After being ushered into 
politics by Stamboli¢ in 1984, Milosevi¢ turned against him in 1987 in a cal- 
culated series of political manoeuvres, and in 2000, ordered his assassination. 
Seeking to identify the personal pathology that might adequately describe, 
and perhaps even explain, MiloSevic’s alleged ruthlessness, biographers have 
assigned him titles such as “Tyrant” and “Cold Narcissus,”'*’ “Sociopath,” !* 
and the “Butcher from the Balkans.”’'*> These unflattering names suggest that 
he was ‘different’ from the rest of us. But how different was he? He has been 
described as intelligent, charming, engaging, and attentive on one hand, and 
deceitful, manipulative, and forbidding on the other.'*® But duplicity and 
indifference do not alone make a tyrant or a mass murderer. And so, how did 
the trial and its record contribute — if at all — to a better understanding of 
MiloSevic, the man, the politician, the leader, and an alleged war criminal? 
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Questions about Milosevic’s role in the collapse of the SFRY are most rel- 
evant where they concern how it became violent.'7 When, why, and by 
whom was violence unleashed, and for what purpose? In scholarly literature, 
the outbreak of violence has often been ascribed to Greater Serbia ideology 
and efforts to create a Serb state. Some authors hold that MiloSevic’s plans 
corresponded with the historical goals of Greater Serbia ideologues but that 
his political choices actually had no basis “in any particular scheme.”'** The 
argument goes that despite the wealth of evidence on the part he played in 
Yugoslavia’s dissolution — including from the ICTY — there is not one single 
document that “incontrovertibly implicates Milosevic in a coherent, premed- 
itated strategy of breaking up Yugoslavia in order to create a Greater 
Serbia.”"” 

But then, in the history of mass atrocities trials, rarely has there been a 
single “smoking gun” document clearly ordering a war crime and signed by 
an indicted former leader. Historians who study the regimes of Stalin or 
Hitler know this all too well.’ These historians have thus, by necessity, based 
their interpretations mostly on circumstantial evidence, but that has not 
diminished the responsibility of both leaders for the mass atrocities carried out 
under their rule. 

The opinion of some historians is that current interpretations of the dis- 
integration of Yugoslavia are based chiefly on “contradictory and hardly 
impartial evidence” such as witness accounts, personal memoirs, and 
MiloSevic’s own public statements. This view is sometimes supported by the 
assertion that Milosevic was “extremely secretive, leaving very little docu- 
mentary trace,” and that his strategic decisions were made in the seclusion of 
his home, where only his wife and a small group of advisors were party to his 
thoughts.'°' Among historians who take this position, there is some recogni- 
tion of the necessity that new material which has emerged from the ICTY 
and from government archives is explored.” And, for good reason, because 
the trial record reveals a different picture — that Milosevic did at times leave 
traces, and that audio and video records in some cases irrefutably establish the 
veracity of certain events or claims. 

Documents tendered by the Prosecution that pertain to MiloSevic’s state of 
mind before, during, and after the wars in Croatia, BiH, and Kosovo are thus 
vital to the developing historiography of the conflict. For the Croatia indict- 
ment, telephone intercepts, records of meetings of the Presidency of the 
SFRY (PSFRY), and a video known as the Kula Camp Video illustrated 
the evolution of MiloSevic’s state of mind during the early years of war. For 
the period covered by the Bosnia indictment, the evidence again included 
telephone intercepts, but also records from two FRY state organs — the State 
Council for Harmonisation of Positions on State Policy and the Supreme 
Defence Council (SDC). And for the years covered by the Kosovo indict- 
ment, documents from an ad hoc body known as the Joint Command were 
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valuable, but the key piece of evidence was undoubtedly a video that featured 
a Serbian-based paramilitary group, the Scorpions, executing civilians taken 
from Srebrenica in the summer of 1995. Although footage from the Scorpi- 
ons Video was shown during the cross-examination of a Defence witness, the 
video was never tendered into evidence. Yet, what transpired in the court- 
room caused an unprecedented uproar in the world and in the region. 

It is argued in this text that evidence with transformative value has an 
impact on public opinion and on political processes, and contributes to 
shaping narratives about a conflict. In some cases, the transformative value of 
trial evidence is also reflected in the efforts of post-conflict elites to control or 
contain the damage that the exposure of incriminatory evidence in the court- 
room might cause for alleged perpetrators. In the MiloSevi¢ trial, early 
obstruction by Belgrade authorities regarding requests for certain materials 
added weight to the power of that evidence once it was later acquired and 
presented in court. And, several pieces of evidence had significant and 
undeniable impact on Serbian and post-Yugoslav society by laying bare the 
reality of wartime crimes and the degree to which state actors and institutions 
were linked to criminal activities. The evidence selected for examination in 
this study has been analysed — at least in part — according to its effect on 
public debate outside the courtroom and its role in: 


* contributing to the existing scholarly discussion on the causes and con- 
sequences of the disintegration of Yugoslavia; 

* exposing the de facto and de jure power of MiloSevic and the elites 
around him; 

* exposing how Milosevic and his associates plotted to establish and re- 
draw Serbia’s borders by force; 

* exposing efforts by members of the Milosevic regime to cover up their 
real intentions; 

* exposing the extent of MiloSevic’s criminality in the assassinations of his 
political opponents in Serbia; 

* exposing the reluctance of post-MiloSevi¢ political elites in Serbia to 
accept or assign responsibility for mass atrocities committed by the 
MiloSevicé regime; 

* triggering public revelations of crimes committed by Serb armed forces 
in the 1990s; 

* generating public discussion about the obligation of states to cooperate or 
not with international courts, as well as the need for transparency in court 
proceedings. 
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What the evidence tells us about the leader, the 
ideology, and the plan 


Who? The leader 


The personal and political development of MiloSevi¢ into a leader whose pol- 
itics led to mass atrocities can be fully appreciated only when analysed 
together with concurrent political, ideological, and historical processes. An 
analysis of the connection between a leader and the commission of mass atro- 
cities suggests that the attention to the “evilness’ of a leader is a concept more 
easily understood and accepted by the general audience than the historical 
and political processes that actually make the emergence of such a leader pos- 
sible.'*? And, mass atrocities are indeed most likely to be unleashed by author- 
itarian political regimes, which by their nature rely on leadership that may be 
‘instrumentally effective, even if morally repugnant.”!! Thus, legal and 
historical discourse that emerges from trials that deal with individual criminal 
responsibility must be careful not to neglect collective or state responsibility 
by overemphasising the criminality of an “evil leader.”!° 

At the turn of the twentieth century, German sociologist Max Weber 
identified three types of authority: traditional, legal, and charismatic. Tradi- 
tional authority rests on the understanding that traditional rules are to be 
respected and that subordinates accept the traditional right to power of a 
dominant and powerful individual or group. Weber classified ‘patrimonial- 
ism’ as a form of traditional authority that reflects the authority of fathers 
within families. Patrimonialism, applied more recently in an analysis of 
present-day regimes, is defined by Nathan Quimpo as “a type of rule in 
which the ruler does not distinguish between personal and public patrimony 
and treats matters and resources of state as his personal affair.”'*° Legal 
authority, also known as rational authority, relies instead on enacted rules 
and laws. In modern societies, it is bureaucracies that largely exercise such 
authority.'*” 

Traditional authority is seen to be preordained by status, and legal author- 
ity by policy, but charismatic authority rests on a “devotion to the excep- 
tional sanctity, heroism, or exemplary character of an individual and of the 
normative patterns or order revealed or ordained by him.”'* Expanding on 
this concept of charismatic authority, as set out by Weber, modern-day 
authors describe how a charismatic leader projects onto his followers charac- 
teristics such as “‘self-security, a need to influence others, and a strong convic- 
tion in the moral integrity of his/her belief.”'” Most theories of charismatic 
leadership emphasise the attribution of extraordinary supernatural or super- 
human qualities to a leader by his or her followers.'®’ And so, layered atop 
these different types of authority, the concept of transformational leadership 
considers how a leader affects his or her followers. It focuses on how, when, 
and why followers develop trust, admiration, loyalty, and respect for a leader 
and it explores leadership in terms of the degree to which a leader holds 
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influence over followers and the type of leader—follower relationship that 
emerges as a consequence of this interaction.'°! 

MiloSevié understood the impact of his interaction with his followers very 
well, casting his political aspirations and choices as an expression of the will of 
Serb people everywhere and asserting that he was seen by officials at the 
ICTY as an agent of Serbs and Serbia. MiloSevié claimed it was not only he 
who had been accused, but all Serbs, all of Serbia, and all of his supporters 
around the world, remarking that Prosecutor Nice had ascribed him “super- 
human powers of influencing people ... outside the territory of my own 
country.”' This reflected MiloSevié’s appreciation of the important legal 
debate over the extent to which political and criminal responsibility can be 
assigned to one individual. 

International criminal law does allow individuals to be held accountable 
for state violence committed through state structures; but a focus on indi- 
vidual criminal responsibility for alleged mass atrocities has a number of 
potential pitfalls. For one, charging a single person with extensive crimes 
spread over years carries the risk of ‘over-prosecution,’ which can distort and 
simplify the complex historical and political developments that provide 
context to a case. Before presenting the Prosecution’s evidence for the 
Croatia and Bosnia indictments, Prosecutor Nice warned the Court to resist 
characterising MiloSevi¢ as the sole architect of the plan and policies that led 
to mass atrocities. “Plans can emerge without a single originator,” he said, 
“and this may be a reality of this Accused’s personal history, he being a man 
to whom others committed to the plan looked for leadership that he was able 
to provide.”’'® Because international criminal law as practised at the ICTY 
deals exclusively with individual criminal responsibility, the state can dis- 
appear into the background as a vague collection of institutions, disregarding 
the fact that every state institution is populated by individuals who run and 
represent it according to a prescribed hierarchy.’ It is therefore important to 
address the relationship between individual, collective, and state criminal 
responsibility. 

Recognising this, the ICTY invoked the legal doctrine of Joint Criminal 
Enterprise (JCE) in the Milosevi¢é case, or, very roughly, what is termed a 
‘conspiracy’ in some national legal systems.’ The doctrine serves to link 
crimes to several, at times many, individuals who participated as perpetrators 
of crimes, or who acted as instigators, accomplices, or planners. While con- 
necting some individuals to the commission of actual crimes, for example the 
killing of civilian victims, the doctrine allows forensic consideration of the 
interactions between — and cooperation among — all the individuals who may 
be members of a group or organisation, or who may simply have acted in 
concert, for the purposes of the JCE.'” The scope of the doctrine includes 
‘common purpose,’ wherein the members of a JCE are not only involved in 
the perpetration of crimes but share a common understanding of its goals. At 
the ICTY, different levels of participation in a JCE were recognised; but each 
level required JCE members to have shared a common criminal purpose or to 
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have, at minimum, knowledge that crimes were being committed by others. 
Critics of the doctrine point to its inability to account for “(co)responsibility 
in case of functional fragmentation where the lines of communication 
between the accomplices are diffuse or are even completely obliterated.””!©’ 


What? The ideology and the plan 


For the purpose of this study, a distinction is made — for practical and con- 
ceptual reasons — between the ideology and the plan which, together, con- 
tribute to answering that essential question of criminal investigation: What? 
The MiloSevié trial record contains a great deal of evidence that exposes the 
development and evolution of Serbian state ideology since the nineteenth 
century. And, whether Greater Serbia ideology is seen as the singular driving 
force behind MiloSevicé’s policy or not, it must be understood as a piece of 
the complex jigsaw puzzle of nineteenth-century South Slav nationalist 
movements. Originating in the mid-1800s, Greater Serbia ideology has been 
closely connected with the formation of a Serb state ever since, and it has 
been a potent political force for generations of Serb politicians. Some histor- 
ians claim that Serbs abandoned the idea of a Greater Serbia when they 
accepted the creation of the first Yugoslav state in 1918, arguing that Serbia’s 
genuine dedication to a common state was proven by its rejection of the 
London Treaty in 1915; a treaty which — if it had been accepted — would 
have created an internationally-brokered Greater Serbia.'°* Other historians 
disagree and see no contradiction between Greater Serbia designs and the cre- 
ation of a common state, asserting that when Serb elites accepted a Yugoslav 
state in 1918, they envisaged it as centralised and Serb-dominated and were 
not prepared to treat other nations that entered the union as equals.'°? From 
this viewpoint, Serbian leaders made little sacrifice at all by rejecting the 
London Treaty, since they tried to achieve the same practical result. 

Latinka Perovié, a historian and former communist politician from Serbia, 
offers useful context for this history, explaining that two paths to a Greater 
Serbia have been recognised since the nineteenth century. The first, a state of 
South Slav peoples less the Bulgarians, was only acceptable to Serbia if it was 
centralised and controlled by Serbs. If such a centralised Yugoslavia was not 
possible, the second option was a Serb state including Serbia proper and Serb- 
claimed territories in Croatia and in Bosnia.'”° Still, alongside the fact that 
Serbian leaders turned down the London Treaty and accepted the first Yugo- 
slavia, some Serbian historians argue that the creation of the Second Yugosla- 
via in 1945 further demonstrated the genuinely integrative nature of Serbian 
policy.'”' Not surprisingly, these topics were revisited during the trial. 

Some of this evidence does not necessarily relate directly to Milosevié, 
who occupied a position of power only between 1989 and 2000. But con- 
tinuity of this ideological concept demonstrates how Milosevic incorporated 
key elements of an already existing ideological template into his political plat- 
form, then developed it a step further by re-addressing Serbian statehood and 
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the Serbian national question in the 1980s and 1990s. Despite differences in 
rhetoric, Milosevic’s objectives regarding borders and the geostrategic 
viability of a single state for Serbs overlapped significantly with long-espoused 
ideologies. 

The Plan is conceptualised here as a separate topic, in order to mark where 
and when the ideology became a platform for action at the level of state 
policy; and this notion of the plan is very similar to the legal concept of a 
common purpose used to illustrate ties between the members of a JCE.'” 
While the ideology is a broader concept, reflected in two centuries of evolv- 
ing efforts to form a Serb state, the plan manifests the concrete objectives that 
MiloSevié and his associates strove to achieve.'” 

In order to make this distinction between the ideology and the plan even 
clearer, it is necessary to review several theoretical concepts that underpin 
ideology generally. John B. Thompson, an authority on the theory of ideo- 
logy, makes a link between language and ideology, stating that language is 
not simply a structure employed for communication, but a social-historical 
phenomenon.'” His work represents a series of attempts to explore the rela- 
tionship between an ideology and the language by which it is promulgated.'” 

Thompson recognises three major conceptions of ideology — a neutral 
conception that denotes ideology as a “purely descriptive term,” a critical 
conception that invests the term with a negative connotation, and a rational 
conception that suggests that “to study ideology is to study the ways in which 
meaning (or signification) serves to sustain relations of domination” through 
analysis of power dynamics “between actions, institutions, and socials struc- 
tures.”'”° Thompson writes further that if ideology is understood as a belief 
system, politics and ideology are inseparable because “all political action is 
ultimately oriented toward the preservation, reform, destruction, or recon- 
struction of social order, and hence all political action is necessarily guided by 
an ideological system of beliefs.”'”’ And so, adopting a combination of these 
conceptions, ideology can be viewed as a system of beliefs with the propen- 
sity to impose or sustain domination; and it is argued in this study that the 
moment at which an ideological concept becomes a dominant political force 
and political leaders choose to act upon it, an ideology transcends into a plan. 

The Prosecution saw the plan not as a single, comprehensive political pro- 
gramme that had been espoused by Serbian political elites since MiloSevic’s 
rise to power and could be seen as a blueprint for the events that led to war, 
but as something more flexible, the specifics of which changed over the 
course of the conflicts and were influenced by political actions and reactions 
from other Yugoslav republics and the international community. Thus, this 
study identifies five key goals that shaped the plan at different intervals, from 
1987 to 1999. Analysis of these goals sheds light on how and when the plan 
and its implementation became criminal: 


Goal 1, 1987 to 1990: to centralise the Republic of Serbia by revoking 
the autonomy of Kosovo and Vojvodina. 
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Goal 2, 1990 to 1991: to centralise the Yugoslav Federation with the 
Republic of Serbia as its dominant force. 


Goal 3, 1991 to 1992: to create a reduced Yugoslavia, including ‘Serb- 
designated territories’ in Croatia. For that purpose, the Republika Srpska 
Krajina (RSK) was established. This is the point at which the criminality 
of the plan and its implementation emerged in full, as the creation of the 
RSK was achieved through the commission of crimes. 


Goal 4, 1992 to 1995: to form the Federal Republic of Yugoslavia 
(FRY), a federation including Serbia and Montenegro, with contingen- 
cies in its Constitution for later absorption of other Serb territories. Fol- 
lowing the model of the RSK, the Republika Srpska (RS) was created 
in BiH. 


Goal 5, 1998 to 1999: to continue efforts to dominate Kosovo (Goal 1), 
in the face of rising opposition from the majority ethnic Albanian popu- 
lation. This led to conflict between Serbia and Kosovo on the status of 
Kosovo, resulting in full-scale war in 1999, during which Serb forces 
again committed grave crimes against non-Serbs. 


How? The Plan becomes criminal 


At the core of every international criminal trial is evidence about the criminal 
nature of acts committed in the process of implementing political and military 
objectives — evidence from crime sites, the accounts of direct perpetrators and 
victims, forensic scientific evidence, eyewitness reports, and more. Of the five 
goals articulated above, Goal 1 was achieved primarily through political pres- 
sure from the streets, and through manoeuvring and deception that led to 
changes to the Serbian Constitution in 1990. Political manipulations, 
bullying, and eventual military intervention — in Slovenia, upon its declara- 
tion of independence — were again employed in the effort to achieve Goal 2. 
Yet, violence in Slovenia was short lived; the military operation there ended 
after ten days, and with Slovenia’s secession, efforts to centralise the SFRY 
failed and the Federation disintegrated. 

The question of How? becomes very important when considering Goals 3, 
4, and 5 because they represent stages of planning during which mass atrocities 
occurred. Goal 3 led to a war in Croatia that was marked by attempts to split 
Croatia into two, through a strategy of “ethnic separation’ that was aimed at 
keeping all Serbs in a Rump Yugoslavia.'”* The goal of ethnic separation meant 
that crimes had to be committed against non-Serbs living in ‘Serb-designated’ 
territories. By the end of 1991, despite the failure to achieve a Rump Yugosla- 
via, the RSK was established; and it existed until the summer of 1995. 

Goal 4 developed in response to the February 1992 vote for independence 
in Bosnia, which effectively ended any prospect of the Rump Yugoslavia for 
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which Milosevic had hoped. Serbia reacted by creating the Federal Republic 
of Yugoslavia in April 1992, as a federation between Serbia and Montenegro 
that was envisaged to eventually include Serb-claimed territories in Croatia 
and in BiH. Bosnian Serbs had refused to participate in the referendum on 
independence in BiH, or to accept the outcome. Applying the same methods 
as Croatian Serbs had, Bosnian Serbs began a military campaign of ethnic sep- 
aration, seizing territories by violence and through the commission of mass 
atrocities from April 1992 to September 1995. The violence was most severe 
in areas where Bosnian Serbs did not have a majority but sought territory for 
its geostrategic importance. One such area was Eastern Bosnia — a region 
which became world renowned for the genocidal massacre that took place in 
the town of Srebrenica in July 1995. 

Goal 5 was focused on keeping Kosovo a part of Serbia by changing its 
ethnic composition, and reflected efforts that began in 1990 with the intro- 
duction of various laws and decrees that encouraged the settlement of Serbs 
in the province. In 1998, the ineffectiveness of these policies to change the 
ethnic balance in Kosovo resulted in an attempt to force these demographic 
changes through the commission of mass atrocities against the Kosovo Alba- 
nian population. These crimes were committed under the pretext of fighting 
Kosovo Albanian terrorism, which led to a massive police and army deploy- 
ment in the province. But in fact, violence was used indiscriminately against 
the entire population in some areas; and the Kosovo conflict proved to be a 
flagrant example by Serbia of the hostility of a state against its own citizens. 
The Prosecution asserted that Serbia used the 1999 NATO military interven- 
tion that was intended to end this violence as an excuse for the organised 
expulsion of Kosovo Albanians to neighbouring states. But Goal 5 also ended 
in failure for Milosevic. In June 1999, Serbian and FRY forces were made to 
leave Kosovo, and in 2008, Kosovo proclaimed its independence. 

The development of the plan parallels MiloSevic’s development from an 
unremarkable politician to a criminal leader. In order to prove its case, the 
Prosecution highlighted events that demonstrated when and how the line was 
crossed between the lawful and the unlawful, and how unlawful (criminal) 
acts by Milosevic led to the commission of particular crimes alleged in the 
indictments. Of all five goals outlined above, MiloSevi¢é achieved only the 
first; and in failing to reach the others, became associated with savagery and 
mass atrocities not seen in Europe since the Second World War. 
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The FRY, or the Federal Republic of Yugoslavia, existed from 1992 to 2003 as 
a federation of the republics of Serbia and Montenegro. In 2003, it became 
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known as Serbia and Montenegro, until Montenegro chose independence in 
2006. In the text of ICTY documents, it is difficult to discern the FRY and 
Serbia and Montenegro from the Republic of Serbia, given the political domi- 
nance of Serbia in each incarnation of the federation. 

By mid-2011, the OTP’s database included 8.5 million items (each item repre- 
senting one page of documentation). 

The Mechanism for International Criminal Tribunals (MICT) was created by 
UNSC Resolution 1966 on 22 December 2010 in order to maintain the legacy 
of the ad hoc UN Tribunals — the ICTR and ICTY — and the ICTY branch of 
the Mechanism will hear any appeals that may follow the few cases that are still 
in process. 

For discussion on this topic in English, see: Lenard J. Cohen, Serpent in the 
Bosom: The Rise and Fall of Slobodan Milosevié (Boulder: Westview Press,2002); 
Slavoljub Dukié, Milosevic and Markovic: A Lust for Power (Montreal: McGill- 
Queen’s University Press, 2001); Dusko Doder and Louise Branson, Milosevié: 
Portrait of a Tyrant (New York: The Free Press, 1999); Adam LeBor, Milosevic: A 
Biography (London: Bloomsbury, 2002); Louise Sell, Slobodan Milosevi¢ and the 
Destruction of Yugoslavia (Durham, NC: Duke University Press, 2002); and Vido- 
slav Stevanovic, Milosevic: People’s Tyrant (London: I.B. Tauris, 2002). And, in 
B/C/S, see: Borisav Jovic, Knjiga 0 Milosevicu (Belgrade: IKP Nikola Pasié, 
2001); Knjiga 0 Milosevicu has been translated in English and exhibited in English 
and the original Serbian version under exhibit number P596.3. Ivan Stambolié, 
Put u bespuce (Belgrade: B92, 1995). The following chapters of Put u bespuce were 
used as exhibits in the MiloSevié case: Chapter VI, “The Memorandum, In 
Memoriam to Yugoslavia,” was Exhibit P800a; Chapters VII, VIII, IX, X, and 
XI, “My Biggest Mistake,” “The Schism,” “It Started in Kosovo,” “The Fateful 
Shots in Paracin,” and “A Prelude to the Eighth Session,” respectively, were 
presented collectively as Exhibit P811a. These Exhibits comprise English trans- 
lations of the book, originally published in B/C/S. In the text, the references 
from both books will correspond to their original Serbian editions. 

For discussion on the causes and consequences of the disintegration of the 
SFRY, see: Christopher Bennett, Yugoslavia’s Bloody Collapse: Causes, Course and 
Consequences (London: Hurst, 1995); Lenard J. Cohen, Broken Bonds: Yugoslavia’s 
Disintegration and Balkan Politics in Transition (Boulder: Westview Press, 1995); 
Misha Glenny, The Fall of Yugoslavia: The Third Balkan War (London: Penguin, 
1992); Branka Magas, The Destruction of Yugoslavia: Tracking the Break-Up, 
1980-92 (London: Verso, 1993); Victor Meier, Yugoslavia: A History of Demise 
(London: Routledge, 1999); Catharine Samary, Yugoslavia Dismembered (New 
York: Monthly Review Press, 1995); Laura Silber and Alan Little, Yugoslavia: 
Death of a Nation (London: Penguin, 1995); Jasminka Udovicéki and James 
Ridgeway, eds, Burn This House: The Making and Unmaking of Yugoslavia 
(Durham, NC: Duke University Press, 1997); Susan L. Woodward, Balkan 
Tragedy: Chaos and Dissolution after the Cold War (Washington, DC: Brookings 
Institution, 1995). 

For discussion, see: Jasna Dragovi¢é-Soso “Why did Yugoslavia Disintegrate? An 
Overview of Contending Explanations,” in State Collapse in South-Eastern Europe: 
New Perspectives on Yugoslavia’s Disintegration, eds Lenard J. Cohen and J. 
Dragovi¢-Soso (Indiana: Purdue University Press, 2008), 1-39; Nena Tromp, 
The Background of the Yugoslav Crisis: A Survey of the Literature, Appendix VI, in 
NIOD, Srebrenica: A “Safe” Area, (Amsterdam: Boom Uitgeverij, 2002). 
Dragovic-Soso, “Why did Yugoslavia Disintegrate?” 1-2. 

Ibid., 14. 

Sell, Slobodan Milosevié and the Destruction of Yugoslavia, 4-5. 
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For example, see: Sonja Biserko, Yugoslavia’s Implosion: The Fatal Attraction of Serb 
Nationalism (Oslo: Norwegian Helsinki Committee, 2012); Sell, Slobodan 
Milosevié and the Destruction of Yugoslavia; Norman Cigar and Paul Williams, 
Indictment in The Hague: The Milosevi¢ Regime and Crimes of the Balkan Wars (New 
York: New York University Press, 2002). 

For example, see: Cohen, Broken Bonds, 130 and 265. 

See: Cohen, Broken Bonds; Cohen, Serpent in the Bosom; Aleksandar Pavkovié, 
The Fragmentation of Yugoslavia: Nationalism and War in the Balkans (London: Mac- 
millan, 1997); Woodward, Balkan Tragedy; and, in B/C/S, Dejan Jovié, Jugoslav- 
ija: drZava koja je odumrla (Zagreb: Prometej, 2003). 

Jovi¢, Jugoslavija: drzava koja je odumrla, 491-492; Woodward, Balkan Tragedy, 80 
and 94. 

For example, see: Slobodan Antoni¢, Slobodan Milosevi¢: jos nije gotovo (“Slobodan 
MiloSevié: It’s Not Over Yet”] (Belgrade: Vukotié medija, 2015); Jovié, Od 
Gazimestana do Haga: vreme Slobodana Milosevica (Belgrade: Metaphysica, 2009), 
200. Jovié emerged as an apologist in Od Gazimestana do Haga, especially in his 
evaluation of MiloSevié’s conduct at his trial in The Hague, which Jovié charac- 
terises as a heroic defence of Serbia. 

Antonié, Slobodan Milosevic, 478. Some former admirers have more recently 
referred to Milosevic as no more than a “smalltime banker.” See: “Kusturica: 
MiloSevié je bio mali bankar, a ne Hitler,” Kurir, 19 August 2011, www.kurir- 
info.rs/kusturica-MiloSevi¢-je-bio-mali-bankar-a-ne-hitler-clanak-106097 
(accessed 20 September 2014). Also see: Milica Jovanovié, “Sre¢ko Horvat: 
intervju,” 13 January 2014, Pescanik, http://pescanik.net/srecko-horvat-intervju/ 
(accessed 25 September 2014). 

Antoni¢, Slobodan Milosevic, 478-479. 

Ibid., 479. 

See: Jovié, Knjiga 0 Miloseviu, 52-56 and 59-61. Jovié described MiloSevié as an 
able politician who was a true democrat at the beginning of his political career, 
but who nevertheless made several significant tactical mistakes — notably his con- 
tribution to the dissolution of the League of Communists (LC) of Yugoslavia in 
January 1990. MiloSevié also postponed multi-party elections in Serbia long as he 
possibly could, miscalculating the disadvantage this would create for Serbia in 
relation to the other republics. 

For example, see: Sell, Slobodan Milosevic and the Destruction of Yugoslavia, 46; 
Dragovi¢-Soso, “Why did Yugoslavia Disintegrate?” 18. 


Dragovi¢-Soso, “Why did Yugoslavia Disintegrate?” 18. 

Ibid., 19. 

Ibid. 

Doder and Branson, Milosevic: Portrait of a Tyrant, 15-16, 24, 26. 


Ibid., 11. 

Betty Nguyen, interview with Richard Holbrooke, Saturday Morning News, 
CNN, 11 March 2006. 

James L. Graff, “Butcher of the Balkans,” Time, 8 June 1992. 

See for example: Stamboli¢, Put u bespuce, 133-180. 

For example, see: James Gow, The Serbian Project and its Adversaries: A Strategy of 
War Crimes (London: Hurst, 2003), 8-9. 

Cohen, Serpent in the Bosom, 142. 

Dragovi¢-Soso, “Why did Yugoslavia Disintegrate?” 16. For discussion, also see: 
Eric Gordy, “Destruction of the Yugoslav Federation: Policy of Confluence of 
Tactics,” in Cohen and Dragovic-Soso, State Collapse in South-Eastern Europe, 
281-301, 292. 

For example, on Hitler, see: Jan Kershaw, Hitler: Profiles in Power (New York: 
Routledge, 2013). Kershaw argues that a vague doctrine, open-ended decrees, and 
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a complex system of bureaucracy within the Third Reich helped obscure Hitler’s 
direct responsibility for the Holocaust. And, on Stalin, see: Johnathan Brent, Inside 
the Stalin Archives: Discovering the New Russia (New York: Atlas & Co., 2008). 
Brent writes that even when evidentiary documents emerge about historical events, 
it is often “only researchers with encyclopaedic knowledge of their subject” who 
can glean meaning from them because there are “no smoking guns as such, docu- 
ments that could stand alone and tell the ‘whole’ story.” However, he says, there 
may be “many guns with the smell of smoke in their barrels,” 92. 

Dragovi¢-Soso, “Why did Yugoslavia Disintegrate?” 16. 

Ibid., 27. 

Angelo Izama: “Kony is Not the Problem,” International Herald Tribune, 21 
March 2012. The author argues that: “While the evil methods of men like Kony 
are easily understood by millions, the politics so crucial to sustaining their brutal 
campaigns are harder to grasp.” 

Joseph Masciulli, Mikhail A. Molchanov and W. Andy Knight, eds, The Ashgate 
Research Companion to Political Leadership (Surrey: Ashgate, 2009), 10. 

Izama, “Kony is Not the Problem.” 

Nathan Quimpo, “Trapo Parties and Corruption,” KASAMA 21, no. 1 (Janu- 
ary—February—March 2007). 

For discussion, see: Max Weber, The Theory of Social and Economic Organizations 
(New York: The Free Press, 1947); Gary Yukl, “An Evaluation of Conceptual 
Weaknesses in Transformational and Charismatic Leadership Theories,” The 
Leadership Quarterly 10, no. 2 (summer 1999): 285-305; Michael Hechter and 
Christine Horne, eds, Theories of Social Order: A Reader (Stanford: Stanford Uni- 
versity Press, 2003); and Ingo Winkler, Contemporary Leadership Theories: Enhanc- 
ing the Understanding of the Complexity, Subjectivity and Dynamics of Leadership 
(Berlin: Verlag, 2010). 

Weber, The Theory of Social and Economic Organizations, 215; Hechter and Horne, 
Theories of Social Order, 104. 

Winkler, Contemporary Leadership Theories, 32-33. 

Yukl, “An Evaluation of Conceptual Weaknesses,” 285-286. 

Ibid., 286-287. 

Trial Transcript, Defence Opening Statement (14 February 2002), 248. 

Trial Transcript, Prosecution Opening Statement (26 September 2002), 10187. 
The ICTY Statute allows for two types of criminal liability, as defined by Articles 
7(1) and 7(3). Article 7(1) reads: “A person who planned, instigated, ordered, 
committed or otherwise aided and abetted in the planning, preparation or execu- 
tion of a crime referred to in articles 2 to 5 of the present Statute, shall be indi- 
vidually responsible for the crime.” And Article 7(3) reads: 


The fact that any of the acts referred to in articles 2 to 5 of the present 
Statute was committed by a subordinate does not relieve his superior of 
criminal responsibility if he knew or had reason to know that the subordi- 
nate was about to commit such acts or had done so and the superior failed 
to take the necessary and reasonable measures to prevent such acts or to 
punish the perpetrators thereof. 


For discussion on the criminal responsibility of states, see: Osiel, Making Sense of 
Mass Atrocities, 189-194; and Schabas, Unimaginable Atrocities, 125-153. 

“The notion of Joint Criminal Enterprise denotes a mode of criminal liability of 
all participants in a common criminal plan.” See: Antonio Cassese, “The Proper 
Limits of Individual Responsibility under Doctrine of Joint Criminal Enterprise,” 
Journal of International Criminal Justice 5 (2007): 110-111. 

For discussion, see: Harmen van der Wilt, “Joint Criminal Enterprise: Possibil- 
ities and Limitations,” Journal of International Criminal Justice 5, no. 1 (2007): 
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91-108; Allison M. Danner and Jenny S. Martinez, “Guilty Associations: Joint 
Criminal Enterprise, Command Responsibility and the Development of Inter- 
national Criminal Law,” California Law Review 93, no. 1 (2005): 75-169. 

Van der Wilt, “Joint Criminal Enterprise,” 92. 

Dragovi¢-Soso, “Why did Yugoslavia Disintegrate?” 7. 

Ibid., 6. 

Latinka Perovi¢é, interview (11 August 2004). Perovié was approached by the 
OTP as a potential rebuttal witness regarding topics brought up by Defence 
expert witnesses Cedomir Popov, Kosta Mihailovié, and Slavenko Terzié. 
Dragovi¢-Soso, “Why did Yugoslavia Disintegrate?” 6. 

For example, see: Judgement, Prosecutor v. Milutinovié et al., No. 1T-05-87-T (26 
February 2009), para. 97 and 103. 

Serbs lived across the SFRY in the republics of Croatia, BiH, Montenegro, and 
Macedonia; and a Serb state was envisioned to encompass Serbs across the Fed- 
eration. But, Greater Serbia ideology and Serbian state ideology pre-date Yugo- 
slavia, extending back to the Ottoman era. 


174 John B. Thompson, Studies in the Theory of the Ideology (Berkeley: California Uni- 
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versity Press, 1984), 2. 

Ibid., 3. 

Ibid., 3-4. 

Ibid., 78-79. 

The term ‘ethnic separation’ refers to the physical segregation of ethnicities; but 
if this segregation is not self-imposed, ethnic separation requires the forced 
movement of people — in other words, ethnic cleansing. Ethnic cleansing can 
refer to a range of ways through which population transfer or demographics 
shifts are manufactured, from deportation to mass murder. 


2 The leader and the ideology 


The evolution of MiloSevi¢ as a leader was entwined with his adoption and 
promotion of Serb nationalism. However it is impossible to fully appreciate 
his rise to power without contextualising his political career against the 
various social and political processes that reignited nationalistic movements 
that had been relatively dormant for decades until the 1980s and which have 
marked the breakup of the SFR Y. Upon his death, some attributed the wars 
in the former Yugoslavia exclusively to MiloSevic’s “embrace of Serbian 
nationalism,”' implying that the ideology had driven his behaviour; and 
others framed him as a “ruthless manipulator of Serbian nationalism,’ sug- 
gesting instead that he had instrumentalised the ideology for his own ends. 
But a study of the trial record reveals that in fact both of these assessments 
were true at different times, and that the dynamics between his power and 
Serbian nationalism were more nuanced. 


The leader 


Any evaluation of MiloSevic’s leadership must weigh the degree to which his 
leadership style and charisma constituted a ‘game changer’ in Yugoslav pol- 
itics in the late 1980s. Drawing on the definition of transformational leader- 
ship and the effect a leader has on his or her followers, the questions to be 
answered are: How, when, and why did followers develop trust, loyalty, and 
respect for Milosevi¢ and make him the leader of all Serbs? Was he a charis- 
matic leader who triggered a revival of the post-communist nationalist move- 
ment and its populist appeal, or had Serbian nationalists kept their agenda 
alive during the communist period, waiting for the right moment to act and 
the right man to lead them? Also, to what extent was MiloSevi¢ a product of 
the dominant political culture in which a single leader was the state’s most 
powerful political institution? Was he a dreary and predictable bureaucrat 
who found himself suddenly in the eye of a spiral of violence that he had 
triggered but was unable to stop, or was he a calculating autocrat prepared to 
use every means at his disposal to attain and maintain his grip on power?” 
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Until 1987, Slobodan MiloSevic’s biography was typical of a professional 
communist functionary, with nothing to distinguish him from many others 
who had also loyally served the party, the political system, and the state. Born 
in the small Serbian town of Pozarevac in 1941, MiloSevié left home at the 
age of 18 to study law at the University of Belgrade. Although the Prosecu- 
tion did not dwell on his youth and the trial record does not contain material 
about those years, a number of authors have explored MiloSevi¢’s childhood, 
searching for clues that explain his later behaviour and political conduct.* His 
parents’ ideological differences — his mother an orthodox communist and his 
father an Orthodox priest — could certainly have created confusion for a 
young boy. But it was not until he was much older that he faced the oft-cited 
tragedy of both of his parents committing suicide. His father killed himself 
when Milosevic was a 21-year old student in Belgrade, and ten years later, his 
mother also took her own life. It was an extraordinary start to his adulthood, 
and in part why his relationship with his wife Mira Markovic would turn out 
to be the most important relationship of his life. In fact, she has been regarded 
by many of their contemporaries as the driving force behind Milosevi¢’s 
political ambitions. They met in high school before going together to Bel- 
grade to study, and both were devoted communists.” 

A firsthand account of MiloSevi¢’s early years in politics can be found in a 
book written by his former political mentor, Ivan Stamboli¢, who detailed his 
dealings with Milosevic during the 1980s power struggle in Serbia, in Put u 
bespuce (“Road to Nowhere”).° Stambolié was President of the Presidency of 
the LC of Serbia in the mid-1980s and President of the Presidency of the 
Republic of Serbia from 1986 to 1987.’ In his book, he described the polit- 
ical culture in which the post-Second World War generation of communists 
in Serbia was raised and cultivated. They studied, worked, and socialised 
together, and considered each other friends. And so, when Stamboli¢é entered 
politics, his friends naturally followed.* 

Stamboli¢ saw the younger generation of communist politicians as more 
innovative and less bureaucratic, and MiloSevic held a special place in this 
group as a political protégé and favourite of Stambolié.” Their friendship had 
started when they were both law students at the University of Belgrade and 
Stambolié, several years his senior, became MiloSevié’s mentor.’ The rela- 
tionship defined MiloSevi¢’s career path. Tragically, in the end, it also defined 
Stambolic’s path as well. They parted ways bitterly in 1987, never to mend 
their friendship; and in 2000, while MiloSevi¢é was still in power, Stambolié 
was assassinated — leaving his 1995 book as a testimonial against his former 
protégé. 

Although Milosevié had earned a law degree, he initially chose a career in 
management and banking. His entrance into politics came relatively late in 
life, at the age of 43. It was then, in 1984, four years after the death of the 
communist leader Josip Broz Tito, that Milosevi¢ became Chairman of the 
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City Committee of the LC of Belgrade — one of the top four political posi- 
tions in Serbia.'' In 1986, as Stambolié rose through the ranks, becoming the 
President of the Presidency of the Republic of Serbia, MiloSevié succeeded 
him, becoming the President of the Presidency of the Central Committee of 
the LC of Serbia.'? In those early years, MiloSevié was remembered as a sup- 
porter, to some degree, of market-oriented reform; and in 1984, he called on 
Serbian Communists to support a stronger Yugoslavia, which was very much 
in the line with “the usual communist rhetoric.” 

Stamboli¢c’s appointment of MiloSevi¢ as his successor in 1986 marked a 
decisive turn in MiloSevié’s political career.'* In retrospect, Stambolié recog- 
nised that the unwritten rule which had allowed departing party leaders to 
determine their successors was in error. He grew to believe that if Milosevic 
had been elected on a broader, more democratic platform, “he would have 
been under greater control and subject to a more direct review” by his 
peers.'” Indeed, Stambolié would later reflect on his choice to appoint 
MiloSevié as one of the worst he had ever made.'° He had initially viewed 
MiloSevié as representing an ideal politician — young, ambitious, and unbur- 
dened by the past. In the course of time he became aware of MiloSevic’s 
shortcomings.'’ He noticed that MiloSevié was unable to cope with criticism, 
that he could be rash, and that he was prone to draw superficial conclusions 
and judge too harshly.'® 

Still, without the lens of time, Stambolié had viewed MiloSevié as a man 
who was decisive and dynamic — qualities he thought were required in a 
leader faced with implementing economic and political reforms. He had dis- 
regarded scepticism, expressed to him in person and in writing, about his faith 
in Milosevic. Vladimir Jovicic, a writer and active party functionary, left a 
letter on Stamboli¢’s desk one year before MiloSevic’s appointment, stating 
his reservations that MiloSevié was “arrogant, haughty, [and] craving 
power.” Cvijetin Mijatovi¢é, a member of the PSFRY in the early 1980s, 
told Stambolié that certain forces were uniting against him.”” Even Draza 
Markovi¢é, Mira Markovicé’s uncle and a member of the communist elite, 
warned Stamboli¢ that history and the Serbian people would never forgive 
him for having pulled Milosevic along, because Milosevic “would destroy 
everything.””! 

But aware as he was of Milosevic’s personal deficiencies, Stambolié never 
expected them to become political drawbacks. When he read in the news- 
papers that MiloSevié was appointing candidates to the Central Committee of 
the LC of Serbia and the City Committee of Belgrade whom he had not 
managed to push through as members of the Presidency of the LC of Serbia, 
Stambolié ascribed it to MiloSevic’s need to demonstrate independence. 
Eventually, though, Stamboli¢ was forced to admit that he had underesti- 
mated Milosevi¢’s cunning character and political (mis)conduct. Milosevic’s 
long-term plan to take power in Serbia became clear to Stamboli¢ when the 
candidates with whom MiloSsevi¢ had populated the LC voted Stamboli¢ out 
of office in favour of Milosevic. Yet, for Stamboli¢, the realisation that his 
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protégé had played a successful game of deception came too late.** The com- 
mittees in which MiloSevi¢ installed his loyalists became important centres of 
his personal power, where he successfully advanced policies on which he and 
Stambolié disagreed.” 

Despite Milosevic’s political manipulation, Stamboli¢ still recalled him 
many years later as an amiable companion who radiated optimism and 
energy.*' Indeed, Milo8evié’s deceitful side seems to have been well hidden 
by his charming facade; and according to Stamboli¢, MiloSevié skilfully won 
the allegiance of people when it suited him. For example, he made a point of 
ingratiating himself to the older generation of communists by remembering 
their birthdays and visiting them in hospital, securing their support and sym- 
pathy.*° He also hid behind his charm when faced with his own blunders — 
usually responding to confrontation with a large dose of self-criticism, 
matched with a sudden warmth and indulgence. Although he sometimes 
overused this tactic, it often succeeded in bringing him back into favour.”° 


The leader made in Kosovo 


MiloSevic’s entry into politics in the 1980s was tightly connected to the 
revival of Serb nationalism that was fomented by ethnic clashes in Kosovo. 
Ethnic Albanians had taken their grievances to the streets in April 1981, only 
one year after the death of Tito, and federal authorities saw them as a very 
serious threat to the stability of the SFRY. The 1974 Federal Constitution 
had created ambiguity about the status of Kosovo and Vojvodina — Serbia’s 
two autonomous provinces — by making them territorial parts of the Republic 
of Serbia and, at the same time, federal units with representation equal to that 
of the six constituent republics. Both provinces had representatives in the 
PSFRY, with voting powers. While many praised the 1974 Constitution as a 
model for a functioning decentralised federation, nationalists in Serbian intel- 
lectual circles saw it as a threat to Serbian territorial integrity.*” Critics 
claimed, inter alia, that it divided Serbia into three territories, thereby weak- 
ening it economically and politically relative to the other five republics; none 
of which had autonomous provinces within their borders.” 

Riots on Kosovo streets in the spring of 1981 were followed by political 
manoeuvring. Kosovo Serbs — encouraged by intellectual elites from Bel- 
grade, the Serbian Academy of Sciences and Arts (Srpska akademija nauka i 
umetnosti, or SANU), and the Serbian Writers Association — formed the 
Serbian Resistance Movement of Kosovo (Srpski pokret otpora Kosova, or 
SPOR) in 1982. According to Miroslav Solevié,” one of the founders, the 
driving forces behind the SPOK were writer and eventual President of the 
FRY Dobrica Cosié and Dugan Risti¢. Risti¢é, a former professional politician 
from Kosovo, had held various party and state positions, including President 
of the Kosovo Provincial Assembly, before he was expelled from the party in 
1981. He had inside knowledge of communist political culture and suggested 
that the demands of the SPOK should be addressed to existing political and 
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state institutions, because he felt that if the communist establishment was 
approached first, the movement would be less likely to be labelled as nation- 
alist, anti-Yugoslav, or anti-communist.*” For the SPOK to be efficient in 
pursuing its still developing political agenda through the LC, it needed a 
leader who was already respected in Serbian party and republican structures.*! 

Kosta Bulatovic, another of the founding members of the SPOK, testified 
as a Defence witness that in 1986, after consulting Cosié, he and other Kosovo 
Serbs had drafted a petition to the authorities calling for changes they claimed 
were necessary in order to stop alleged terror by Kosovo Albanians against 
Kosovo Serbs.” According to Bulatovié, he was arrested by Kosovo authori- 
ties on 2 April 1986 simply because he had a text of this petition on his person. 
When asked by Judge Robinson about the arrest, which seemed puzzling 
given that this text had been published in the press, Bulatovié answered that 
he had been arrested so that “nobody else would dare speak the truth.”* 

Subsequent to Bulatovié’s arrest, the SPOK leadership invited Stamboli¢ 
to visit Kosovo. Stamboli¢ accepted, apparently unaware that Bulatovi¢ was 
in custody.** The SPOK organised public protests, demanding the immediate 
release of Bulatovic, and when Stambolié realised how precarious the situ- 
ation was, he gave a reconciliatory speech — sending a signal to Kosovo Serb 
activists that he would not advance their agenda.” With Bulatovié still in 
prison, where he spent three days, his fellow activists threatened to bring their 
protest to the streets of Belgrade.*° 

Communist leaders in Kosovo started their own inquiry and found that no 
order had been issued by the Kosovo police to arrest Bulatovic; the police, it 
seemed, did not know, or could not say, on whose authority he had been 
detained. It eventually emerged that he had been arrested on the orders of 
someone from Belgrade, and Kosovo communists realised that the arrest and 
the protests may have been staged. Bulatovi¢ was released and communists in 
Kosovo, including top leaders like Azem Vllasi, began to understand that they 
were pawns in a game much bigger than they could appreciate from Pristina 
or Prizren.*” 

On his return from Kosovo, Stamboli¢é told members of the Serbian 
Central Committee that the situation in Kosovo was so unstable that one 
bloodthirsty slogan yelled by a prominent Serbian nationalist at a rally would 
bring the Serbs to rebellion.** One year later, in the spring of 1987, another 
high-level visit from Belgrade to Kosovo was scheduled. Originally, Stam- 
boli¢é was expected to go; but he felt it was time for another Serbian leader to 
become acquainted with the political problems of the province. Some senior 
functionaries disagreed Stamboli¢’s choice to delegate such an important 
function, but he held firm and chose his protégé Milosevic, the second 
highest-ranking official in Serbia.*” Before his departure, MiloSevié sought 
advice from Stamboli¢é about how to approach the visit. Stamboli¢ recalled 
advising Milosevic not to succumb to emotions, telling him that the tense 
and passionate atmosphere could easily explode and unleash violence. He told 
MiloSevié to “be careful and keep a cool head.”*” 
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MiloSevic’s visit to Kosovo took place on 17 April 1987 and followed 
usual party protocol. At the end of the visit, Kosovo Serb activist Miroslav 
Solevié confronted Milosevié, saying they had not wanted a monologue, they 
wanted dialogue. “When are you coming back?” he asked.*! Milosevié 
replied that he would return the following Friday; and the week between 
these two visits would prove to be crucial to MiloSevi¢’s political rise. The 
trial record does not reveal what happened in that week, or with whom 
Milosevié consulted, but his return visit to Kosovo appeared meticulously 
orchestrated and was organised through his own channels, bypassing the LC 
of Kosovo.” 

The political leadership in Kosovo resolved to confront Milosevi¢ upon 
his arrival for this second visit, over his disregard of official protocol; but they 
waited for him in Pri8tina in vain.*’ Just one hour before the meeting was to 
start, he landed, leading Kosovo communists to think that he was deliberately 
avoiding an encounter with them. Azem Vllasi insisted on meeting immedi- 
ately, arguing that MiloSevi¢ was to blame for any delay, but Milosevic, 
visibly upset, said the public event should not be delayed and was adamant 
that they meet afterward.** 

The entire group went to Kosovo Polje, only to discover that there had 
been substantial changes in the organisation of the event. Vllasi and the LC of 
Kosovo had planned for the meeting to take place in a Railway Company 
Hall that could accommodate only a limited number of people and where 
attendance would have had to be controlled by invitation. When they 
arrived, they saw that the Railway Company Hall was empty and they were 
told that a parallel meeting had been arranged in the nearby Cultural Hall.” 
According to Vllasi, the leadership of the LC of Kosovo learned through an 
informer that Milosevié had already sent his own Chef de Cabinet to the 
province to coordinate directly with members of the SPOK. Further, local 
Serbs had been encouraged to prepare speeches in advance, to share their 
plight and request constitutional changes for Kosovo, and every word was set 
to be broadcast on television.’ Miroslav Solevié later explained that the 
SPOK had been given only three days to re-organise the event, which he 
admitted had been changed without informing Kosovo’s communist leaders. 
And part of the plan, he explained, was to park roadwork trucks in front of 
the Cultural Hall, loaded with stones to be thrown at the local police in order 
to start a riot if Kosovo Serbs were not allowed inside.*” 

As originally envisioned, 300 people were to attend the event, but many 
more turned up.** Even with the venue change, not everyone could fit; and 
indeed, as expected, many of those without invitations were kept outside, 
giving the SPOK activists an excuse to spark unrest. Mitar Balevic was with 
the local LC at the time, in charge of organising the meeting, and appeared as 
a Defence witness. He explained that he had been informed at the start of the 
meeting that a crowd of some 15,000 had gathered, and that police were 
holding them back by violent means. “I asked you to go outside the building 
and to address the citizens, and I asked Azem Vllasi to do the same,” he told 
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MiloSevié in court, “and the first people who came up to you said ‘We are 
being beaten, President.’” According to Balevic, Milosevi¢ told them, “They 
must not beat you,” but the commotion made it difficult to hear, and so 
loudspeakers were mounted at the window to allow him to address the citi- 
zenry from there.” 

This second visit to Kosovo by MiloSevi¢ led to his meteoric rise to power 
and has been regarded as a turning point in Yugoslavia’s history as well as the 
beginning of the process of disintegration and war. The debate among 
scholars over the historical meaning of the words ascribed to Milosevié on 
that day — “No one is allowed to beat you””’ — is still ongoing, with some 
claiming he made the statement on the spur of the moment and others 
arguing that it was part of a premeditated plan. Nonetheless, these words 
were attributed to MiloSevi¢ in heroic terms even though they did not reflect 
any real brutality in the moment or any real heroic poise on his part. The 
meeting ended up taking place as planned, and when local Serbs were allowed 
inside, they spoke in front of the cameras from prepared speeches about the 
personal suffering they claimed to endure in Kosovo just because of their eth- 
nicity.”! These testimonies dragged on for hours, and a total of 76 people 
spoke.” 

The events of 24 April 1987 were aired live on Serbian television and 
MiloSevic’s utterance of “No one is allowed to beat you” was taken out of 
context and instrumentalised by Kosovo Serb activists and the intellectual 
establishment in Serbia to forge a new leader. The footage was rerun end- 
lessly and the visit became a major topic in the written press as well, present- 
ing MiloSevi¢ to Serbs outside of Kosovo as a saviour and unifier of the Serb 
people and placing the Kosovo issue solidly on the federal (and later, state) 
political agenda. Years afterward, Solevié summarised this interlude aptly, 
remarking that it would be wrong to say the SPOK had put Milosevi¢ in 
power, for he already had it; but what they did was make a leader out 
of him.*? 


The Eighth Session: Milosevié seizes power in Serbia 


The Kosovo Serbs may, indeed, have played a vital role in making MiloSevi¢ 
a leader, but he had yet to win power in Serbia at the republic level. As his 
public profile rose and he started to enjoy support from influential Serbian 
elites, he soon became a threat to the communist establishment that gravitated 
around Stamboli¢ — who persisted in underestimating MiloSevic’s craving for 
power until he was confronted with it in a very public and humiliating way. 
Only three months after MiloSevic’s visit to Kosovo Polje, a showdown 
occurred between the two at the Eighth Session of the Central Committee of 
the LC of Serbia, held in September 1987, with Milosevic presiding. 
MiloSevié attacked Stambolié indirectly, by targeting Dragisa Pavlovié, 
another of Stamboli¢’s protégés, who held an influential position as Chairman 
of the LC of Belgrade and who had criticised MiloSevic’s nationalistic 
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thetoric.** Everyone in attendance understood that MiloSevié was also assail- 
ing Stambolié and the policies he represented. 

Borisav Jovic, a close ally and advisor to MiloSevic, recalled the atmo- 
sphere of the meeting, explaining that the media broadcast every word and 
that citizens, while watching, began sending telegrams of support to 
Milosevic. These telegrams were read aloud at the session, to the dissatisfac- 
tion of Stamboli¢ supporters, encouraging further telegrams. As the pressure 
increased, only seven voices opposed MiloSevic’s policy and the vote led to 
Pavlovié’s dismissal.» 

To viewers, Milosevic appeared resolute and self-assured — a person deter- 
mined to win even at the cost of publicly humiliating his political mentor and 
former friend. Stamboli¢, on other hand, looked totally unprepared to 
respond to an attack against his politics and leadership. It seemed he did not 
comprehend the consequences of shifts in Serbian politics, for himself or for 
the future of Serbia and the SFRY.”° 

Prosecution Expert Witness on history, Audrey Budding, summarised the 
importance of these events in 1987, noting that Milosevié had targeted those 
who opposed his Kosovo policies or criticised his inflammatory portrayal of 
the Albanian population there.*’ Budding — like many other historians, polit- 
ical commentators, and political opponents of Milosevic — views the changes 
to Serbian political leadership that followed, and the unorthodox manner in 
which it happened, as a putsch.** Indeed, in the aftermath of the Eighth 
Session, the LC of Serbia was purged of those who were not aligned with 
Milosevic. Objections to or questions about what happened to these members 
were met with the simple explanation that they exhibited “professional 
incompetence.”°” 

In May 1989, Milosevic became President of the Presidency of the 
Republic of Serbia, the position previously occupied by Stamboli¢é. Com- 
menting later on his own role in MiloSevié’s rise to power in Serbia, Stam- 
boli¢ explained that it had been more than his influence and MiloSevic’s 
election as President of the Presidency of the Central Committee that had 
pushed Milosevic to new heights. It had also taken well-coordinated efforts 
to make a cult figure out of Milosevic; for which songs were written about 
him, paintings painted, and his photographs printed in great numbers for 
public display. And, adding further to this persona, academicians competed in 
their praise of him, comparing MiloSevic to French President Charles de 
Gaulle and American President Theodore Roosevelt.” 


Empowered by a legacy of authoritarian political 
culture 


While the veneration for MiloSevic that emerged after his appearances in 
Kosovo had certainly helped make him the leader of all Serbs, as Solevié 
noted, it was the system that had given him authority. The political system of 
the former Yugoslavia developed from a monarchy before the Second World 
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War into a communist federation after it, always with power concentrated in 
the hands of a single leader. 

The first Yugoslav state existed from 1918 to 1941 as a parliamentary 
monarchy that was strongly influenced by the king. In 1941, the Communist 
Revolution started; but drastic modifications to the political system that were 
introduced after the Partisan victory in 1945 brought little change to a polit- 
ical culture that had long accepted strong leadership.*' As in other communist 
regimes, the Yugoslav government revolved around the personality cult of its 
leader, Josip Broz Tito (1892-1980), who would rule the country for 35 
years. And despite Tito’s determination that a single person would not 
succeed him as head of state and Chairman of the Party (he had laid out plans 
for his successors to rule through a collective presidency), his will alone could 
not change political culture overnight. So, although it was not officially pos- 
sible for another politician to succeed Tito and carry out all his functions after 
his death in 1980, there was a general expectation among the public that 
another strong leader would emerge. 

It was in this historical and political context, and in the tradition of polit- 
ical patrimonialism, that Milosevic was able to assume a position that gave 
him power beyond his formal political entitlement.” It had been his ambition 
to impose himself as the leader of Yugoslavia through the LC; but, with the 
end of the communism in 1990, state structures changed and so did 
MiloSevic’s ambitions. He would have to secure his place as leader of Serbia 
through democratic elections. 

MiloSevic’s first term as the President of Serbia, still in a one-party system, 
lasted only one year. Then, in 1990, Serbia was the last of all six SFRY 
republics to organise multi-party elections. In July of that year, Milosevi¢ and 
his allies formed a new political party with a socialist orientation. The Social- 
ist Party of Serbia (Socijalisticka partija Srbije, or SPS) was constituted by 
merging two existing organisations, the Socialist Union of the Working 
People of Serbia and the LC of Serbia.” It inherited a legacy of one-party 
politics that its leaders sought to replicate despite the ostensibly multi-party 
environment in which they now operated. The SPS embraced and tried to 
unite various ideologies, from left to right, and MiloSevic’s role in forming 
the SPS — a party based on socialist principles at least in name — conflicted 
with the doctrine of his nationalist supporters. But in reality, he wasn’t driven 
by either ideology, beyond their instrumental benefit, and was thus well 
placed to embrace both at the same time. 

Winning political power in Serbia, with a mandate from the Serbian people 
themselves, Milosevic entered a new stage in his political career. Latinka 
Perovic described MiloSevi¢ as a “consensual autocrat” because he came to 
power with considerable public support but then used the electoral mandate of 
Serbian voters as a platform to rule autocratically. According to Perovié, 
MiloSevié was not an authentic nationalist but someone who simply rode the 
wave of nationalism that was put into motion by the Serbian intellectual 
elite. 
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As Chairman of the SPS, Milosevié controlled the federal government as 
well as republic-level governments and assemblies, through party loyalists, 
much as he had under communism. This secured the next phase of his polit- 
ical agenda; namely, imposing the SPS Party Programme — which had been 
legitimised by Serbian voters — as the dominant state policy in Serbia. Zoran 
Lili¢, a former prominent SPS official and President of the FRY from 1993 
to 1997, testified as a Prosecution witness about how the SPS became the 
power base through which MiloSevié influenced legislation that was eventu- 
ally passed at all levels of government.” Lilié said that important decisions 
were first reviewed by MiloSevi¢’s family (alluding to his wife Mira Marko- 
vic), then by an inner circle of close associates from the SPS. The Executive 
Committee of the SPS’s Main Board subsequently confirmed decisions made 
by the inner circle, and trusted leaders of municipal and regional boards 
implemented those decisions without question.” 

The SPS participated in every federal government in the decade between 
1990 and 2000, extending the reach of MiloSevié to all federal institutions.” 
The party also won majorities in republic-level parliamentary elections in 
1990, 1992, and 1996, giving opposition parties no chance to shape legisla- 
tion.” And it was clear that Milogevié understood just how much political 
control resulted from his position in the SPS. Upon his election as President 
of Serbia in 1990, he ceded the position of SPS chairman to Borisav Jovi¢ for 
a short time because the Serbian Constitution prohibited the President from 
engaging in other public duties; but, several months later, disregarding the 
Constitution, MiloSevié reclaimed his chairmanship.” 

In 1992, MiloSevié was re-elected President of Serbia and, in 1997, he was 
appointed President of the FRY — moving his power to the federal level. 
With his departure from the office, the position of President of Serbia sud- 
denly lost all influence. MiloSevié’s successor, Milan Milutinovic, settled 
comfortably into the role of a lapdog. 


Power for the sake of power 


MiloSevic’s taste for power developed quickly. While his leadership had been 
attained with the support of Serbian intellectuals and Serbs from Kosovo — 
who were determined to re-define Serbian statehood via nationalism — evid- 
ence presented at the ICTY revealed that Milosevic’s central motivation over 
ten years as the leader of Serbs was his desire to have and hold onto power. 
And when faced with choices between the welfare of Serbia and his own 
political power, Milosevic chose the latter. 


Surviving mass protests 


The first serious threat to MiloSevié’s authority and regime came in demon- 
strations that were organised by his political opposition on 9 March 1991 in 
central Belgrade. They were massive but peaceful; and yet, MiloSevié knew 
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they could bring his leadership to an end. Alarmed by the prospect, he called 
PSFRY President Borisav Jovi¢ to request military intervention. Jovic, who 
was not in Belgrade at the time and was reliant on MiloSevic’s assessment of 
the security risk, began contacting the other seven PSFRY representatives to 
garner support for deployment of the Army on Belgrade streets. 

Vasil Tupurkovski, the Macedonian representative, recalled later that Jovic 
had told him in a midday conversation that the demonstrations were peaceful; 
but by that evening, television reports of violence having broken out among 
the protestors began to air. Whether or not it was provoked by Serbian police 
in order to create the necessary conditions to declare a state of emergency has 
never been established with certainty, but after seeing the violence on the 
streets of Belgrade Tupurkovski eventually gave his consent.’'’ Even JNA 
Chief of Staff General Veljko Kadievié was apparently reluctant to involve 
the Army, and only changed his mind when demonstrators neared JNA 
Headquarters.’ And so, since Milogevié had managed, through Jovié, to 
secure a favourable majority, the JNA did intervene — dispersing demonstra- 
tors by using tanks, water cannons, and tear gas.” 

It wasn’t just Tupurkovski who wondered if manoeuvring had taken place 
to justify use of the JNA; and MiloSevié and his associates heard enough rum- 
blings of distrust from other PSFR-Y members in the immediate aftermath of 
these events to understand that they could no longer rely on the PSFRY for a 
majority vote the next time they felt the need to deploy armed forces. Indeed, 
the test came just days later when the JNA proposed introducing extra- 
ordinary measures that would have allowed the Army to take action against 
the Croatian government for its noncompliance with orders the PSFRY had 
given earlier that year. Five votes were needed to enact the measures, only 
seven members were present, and BiH representative Bogi¢ Bogiéevi¢, an 
ethnic Serb, voted against. Sensing that there was indeed a growing schism, 
the Serbian Bloc — consisting of the four members of the PSFR-Y who were 
compliant with MiloSevic’s demands; namely Borisav Jovic from Serbia, 
Branko Kosti¢ from Montenegro, Jugoslav Kosti¢ from Vojvodina, and Sejdo 
Bajramovié from Kosovo and Metohija”‘ — realised that the PSFRY could be 
an obstacle as far as use of the JNA was concerned. And so, the day after the 
session, Milosevic gave a rare public address in which he announced the for- 
mation of special police forces in the Republic of Serbia.” 


Defying political opponents 


The next challenge to MiloSevic’s power followed the formation of the 
Federal Republic of Yugoslavia in 1992, and came from Milan Panic, a suc- 
cessful US businessman with dual citizenship who FRY President Dobrica 
Cosié had put forth as Prime Minister. According to Borisav Jovié, Panié 
approached him in May 1992 with intelligence that the United States was 
willing to help lift UN sanctions against the FRY if Milosevic would step 
down. When Jovi¢ brought this to the attention of MiloSevic, he was 
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dismissive and avoidant, leading Jovic to believe that MiloSevié feared the 
intelligence could lead to his forced resignation.’’ Although Milosevié had 
initially been in favour of Pani¢’s appointment, their relationship very quickly 
cooled, and Milosevic began to do all he could to sideline Pani¢é. He even 
banned Pani¢ from attending sessions of the Supreme Defence Council, the 
collective commader-in-chief of the FRY.” 

But Pani¢é was allowed to participate in meetings of the State Council for 
Harmonisation of Positions on State Policy (Savet za usaglasavanje stavova o 
drZavnoj politici) because this ad hoc body had been brought to life by his close 
political ally Cosié. Zoran Lili¢é, who succeeded Cosié as President, explained 
that the Council for Harmonisation had been created to provide a forum for 
the political leaders of the FRY, Serbia, Montenegro, and occasionally the 
RSK and the RS to discuss issues of vital importance to their common polit- 
ical future.’* Records of the eight sessions of the Council for Harmonisation, 
held between July 1992 and April 1993, were discovered by the Prosecution 
by chance in 2001. They reveal a great deal about MiloSevic’s politics, but 
also the resentment and even open hostility he directed towards Panic, who 
was willing to contradict MiloSevié. Although Cosié and Panié were both 
federal leaders and therefore his superiors, Milosevic did not tolerate their 
criticism or entertain the political course they advocated — instead, contradict- 
ing, obstructing, and marginalising them. 

A showdown between MiloSevié and Pani¢é was developing in the weeks 
before the London peace conference held on 26 and 27 August 1992, which 
was called by the international community after information emerged about 
Serb-run detention camps in Northern Bosnia and ethnic cleansing of the 
non-Serb population. At the Council of Harmonisation meeting on 18 
August, a stern Milan Pani¢ found little support among MiloSevi¢ and his fol- 
lowers, and the delegation went to London several days later without a 
unified position.” According to Jovié, Panié had requested that MiloSevi¢ 
withdraw from politics and that he announce it in London. Apparently Cosié 
had supported Pani¢ in asking MiloSevi¢ to step down; only, he thought that 
the announcement should not take place in London, but in Belgrade at the 
Serbian Parliament.*” Milo8evié was incensed. Upon returning to Belgrade 
from London, he pressured his party to initiate a motion of distrust in the 
FRY Parliament against Panié as Prime Minister.*! In the unfolding power 
struggle, Pani¢ — who had no party base in Serbia — took a risk and chal- 
lenged Milosevic in the December 1992 elections. He lost. He left Serbia and 
returned to his career in business, abandoning politics after only several 
months. Milosevié won and remained in power for the next eight years. 

After London, MiloSevié also turned against Cosié, and the depth of the 
rift between them became apparent at the Council of Harmonisation session 
held on 2 November 1992." The immediate cause of a heated debate that 
polarised Serbian and FRY representatives at the meeting was a raid that had 
been executed by the Serbian Ministry of Internal Affairs (MUP) on the 
Federal Ministry of Internal Affairs. Pavle Bulatovic, Minister of the Federal 
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MUP at the time and one of MiloSevic’s closest associates, was blindsided. He 
complained that when Serbian MUP officers took the building — purportedly 
in response to a dispute over its ownership — they also took over its commu- 
nication system, cryptographic equipment, devices, documentation, registries, 
and cars from the car pool. 

The Prosecution considered this event a turning point, for the Serbian 
MUP had usurped the Federal MUP to become the most powerful security 
service in the country. By taking over sophisticated intercepting and crypto- 
graphic equipment and seizing intelligence files on many prominent political, 
military, and intellectual figures, MiloSevi¢é could control his political oppon- 
ents. He had also succeeded in diminishing federal authority and humiliating 
President Cosié and Prime Minister Panié, who were both out of the country 
at the time. Cosié — livid about the takeover — noted in his diary that he was 
“astounded by MiloSevic’s act.” He could not believe that Federal MUP 
officers had been disarmed and that the state had been left without its consti- 
tutionally mandated Security Service. He went on to call the raid a “coup” 
and MiloSevié “the Pozarevac despot.’ The Serbian takeover of the Federal 
MUP was an important part of the Prosecution’s theory as to how MiloSevic’s 
de facto power was tied to the Serbian MUP, which implemented his policies 
inside and outside Serbia from April 1991 until the end of his mandate.*° 

In mid-1993, not long after Pani¢’s withdrawal from politics, Milosevi¢é 
finally managed to force Cosié out of his position as President. With the 
elimination of Cosié, MiloSevié successfully initiated changes to the federal 
leadership that further tightened his grip on power by appointing only those 
most loyal to him. And despite losing some support from Serbian nationalist 
circles loyal to Cosi¢é, MiloSevié was firmly in control. 


Keeping it in the family 


When Milosevic’s charismatic authority began to fade in the mid-1990s, it 
was largely due to the economic disaster that had been set off by the high 
price of Serbia’s involvement in war. MiloSevic’s war politics had been criti- 
cised by the international community and international sanctions and UN 
sanctions, along with widespread corruption among elites close to MiloSevi¢ 
and his wife, had left Serbia impoverished.*° MiloSevicé’s political tenure was 
marked by a huge gap between a small group of excessively rich elites — 
including his family — and a large group of excessively poor citizens. Accord- 
ing to Borisav Jovicé, MiloSevi¢ was not actually committed to the principles 
of social justice he had claimed to espouse at the formation of the SPS in 
1990, and he began to lose the support of many who had believed he held 
socialist convictions.*” 

MiloSevié’s early supporters also could not possibly have envisaged the 
degree to which his leadership would be influenced by his wife. Milosevic’s 
political alliance with Mira Markovié strained the relationships he had with 
many close associates; and indeed, Milosevic was defined by Markovié and 
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was uxoriously deaf to the opinions of others. In 1991, for example, Jovic 
advised Milosevi¢é to remove a photograph of his wife from the wall of his 
presidential office. It was the same size as the portrait of Tito that hung next 
to it; and this was not something that would pass unnoticed by visitors. 
Milosevié replied that he would rather remove Tito’s photograph than his 
wife’s, so this is what he did — and thus it would remain until the end of his 
time in office.** 

Jovié and Lili¢ both witnessed first-hand the influence Mira Markovi¢é had 
on her husband and, through him, on Serbian politics generally, and they 
both testified about how Milosevi¢ and his wife engaged in a destructive 
political game that led to irrational and inexplicable decisions. Jovi¢ recalled 
how Markovic began writing published articles in the form of diary, record- 
ing her thoughts and ideas for the biweekly magazine Duga. The articles fas- 
cinated the public. Once, she attacked the SPS, asserting that it was not a 
socialist but a nationalist party and claiming that some party members did not 
want a peaceful solution to the Yugoslav crisis. The fact that Markovic 
attacked her husband’s party led to rumours that they were about to divorce, 
but this turned out to be far from the truth. 

Mihailo Markovié (no relation to Mira) was known worldwide for his role 
in introducing the Praxis School into Marxist philosophy, and he was one of 
the founders of the SPS and its principal ideologue. He responded in the 
media to Mira’s accusations only to see MiloSevi¢ come to her rescue when, 
through an intermediary, he demanded that Mihailo stop arguing with Mira 
in public.*” Shortly after their clash, Mira Markovié founded her own polit- 
ical party, the Yugoslav United Left (Jugoslavenska ujedinjena levica, or JUL). 
Notwithstanding that this new party would directly compete for votes with 
the SPS — another leftist party at least in name — MiloSevi¢ more or less 
ordered SPS leadership to attend the JUL party gathering. Those who refused, 
as Jovié did, became outcasts from the SPS leadership, essentially writing off 
their political futures.” 

Jovié later discovered, apparently by accident, that MiloSevi¢ had person- 
ally taken part in the foundation of the JUL — supposedly to help him remove 
warmongers, criminals, and thieves from his own SPS ranks. But Jovic was 
sceptical of this reasoning; he felt Milosevié could have dealt with this 
problem without founding a new party.”' Lilié also testified about MiloSevié’s 
involvement in the foundation of the JUL, and said the influence exercised 
by the SPS and JUL was indistinguishable. He explained that the JUL had 
taken over some of the most important functions in the Republic of Serbia 
and in the FRY, including controlling financial affairs as well as media, and 
concluded that both parties were under MiloSevié’s authority.” 

These testimonies supported the Prosecution’s characterisation of 
Milosevic as a man without personal conviction or honour, motivated only 
by power.” But does that sufficiently explain his political conduct and the 
violence that resulted? Arguably, the ideological platform from which he 
acted must also be taken into account. But does it matter if he adopted an 
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ideology out of conviction or out of political opportunism? An exploration of 
the relationship between MiloSevic’s leadership and Serbian state ideology 
begins to tackle these questions. 


The ideology 


Throughout the MiloSevi¢ trial, witnesses who were once close to him — or 
had engaged in political negotiations with him — testified about discrepancies 
between MiloSevi¢é’s words and deeds. So, what were MiloSevic’s true inten- 
tions? And why would he try to obscure his political goals? Was it because he 
knew that the creation of an expanded Greater Serbia could only be achieved 
through violence against non-Serbs? In establishing mens rea, it was essential for 
the Prosecution to present evidence on Milosevic’s adoption of this ideology 
and his knowledge that it has long inspired efforts by Serbian political elites to 
create an ethnically-defined Serbian state, frequently through violent means.” 

Since the nineteenth century, Greater Serbia ideology has been associated 
with territorial expansionism, advocating that the Serbian state be enlarged to 
the south (into Macedonia and Kosovo) and to the west (into BiH and 
Croatia). Early proponents sought to expand Serbian borders into Ottoman 
and then Habsburg territories — which had ethnically mixed populations with 
large numbers of non-Serbs — and the Prosecution argued that this history of 
efforts to enlarge Serbian territory was one of mass atrocities against those 
non-Serb populations. 


Greater Serbia ideology and a history of violence: from terrorism to 
mass atrocities 


Expert witnesses for both the Prosecution and Defence addressed the history 
of the concept of Greater Serbia. Prosecution expert Audrey Budding cred- 
ited the term to Serbian politician Ilya Garasanin (1812-1874), who wrote a 
short nationalistic manifesto in 1844 known as Nacertanije (“The Outline”), 
which identified the borders of a future Serbian state.” The document was 
kept secret until it was finally published in 1906.° Since Gara%anin’s time, 
there has been much debate over his ideology and what the notion of Greater 
Serbia implies. Is it a unified South Slavic state incorporating a large number 
of non-Serbs, or a Serbian national state meant to unite Serbs and connect all 
Serb-majority territories? In other words, does it reflect Yugoslavism or Serb 
nationalism? 

In his Opening Statement, MiloSevi¢ asserted that the idea of a Greater 
Serbia had been invented for a propaganda campaign launched by the Austro- 
Hungarian Empire. When Ottoman territory conquered by Christian powers 
was redistributed in 1878 by the Congress of Berlin, BiH became an Austro- 
Hungarian protectorate, to the great consternation of the adjacent emerging 
Kingdom of Serbia.”” Between 1878 and 1914, the relationship between the 
Kingdom of Serbia and the Austro-Hungarian Empire was dominated by a 
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rivalry over BiH territory, which worsened when Austro-Hungary annexed 
BiH in 1908. MiloSevié cited that rivalry as the reason the Austro-Hungarian 
Empire had devised the Greater Serbia concept, in order to accuse the 
Kingdom of Serbia of expansionism.”* 

Cedomir Popov, a Defence witness on the topic, made similar claims, test- 
ifying that the “myth” of Greater Serbia had been fostered as a scare tactic 
meant to 


prevent the creation of a Serbian state within its national borders, to 
conceal the fact that Austria possessed some of the Serbian and Balkan ter- 
ritories and aspired to others, and to open the routes to a Catholic mission- 
ary campaign among the Orthodox population of Southeastern Europe.” 


A number of other Defence witnesses repeated this explanation, calling the 
notion of Greater Serbia a foreign invention meant to discredit the increas- 
ingly powerful Kingdom of Serbia and prevent its westward expansion.'” 
Defence expert Kosta Mihailovié also claimed that two well-known Serbian 
socialists — Dimitrye Tucovié (1881-1914) and Svetozar Markovic 
(1846-1876) — had contributed to a negative appraisal of the term “Greater 
Serbia” by applying it to Serbian expansionist policies in the second half of 
the nineteenth and beginning of the twentieth centuries, and whose views he 
said were due to “unyielding” ideological positions that were “‘one-sided.”!”! 

Cedomir Popov addressed the content of Natertanije, saying it had not 
advocated aggression and should not be seen as having instigated violence.” 
Instead, Popov argued, GaraSanin’s plan focused on integrating lands claimed 
by Serbia on linguistic and religious grounds — BiH, Northern Albania (spe- 
cifically Kosovo and Metohija), and Montenegro — allowing Serbia to unite 
all Serbs while leaving the door open to other South Slavic nations, including 
Bulgarians as well as Croats from Slavonia, Croatia, and Dalmatia. According 
to Popov, Garasanin’s primary aim was to liberate Serbs in the Balkans from 
Ottoman rule, invoking their “sacred historical right” based on the pre- 
Ottoman legacy of the fourteenth-century Serbian state under Tsar DuSan the 
Mighty.'° 

Asked by the Prosecution to comment on the proposition that such a 
Serbian state would have been based on historic, ethnic, religious, linguistic, 
and geostrategic criteria and be led by a Serb dynasty, Popov replied that 
Naéertanije had indeed advocated the national interest of Serbs, but he said 
that similar nationalist!’ conceptions “prevailed throughout Europe in the 
19th century” and that “Serbs also had the right to espouse such an idea.”!° 
In his Expert Report, Popov characterised Greater Serbia ideology as having 
been “nourished, fostered, and spread” to destabilise Serbia by enforcing a 
stereotype against Serbs as hegemonic. When MiloSevié asked if he in fact 
saw Serbia as a “victim nation and a victim state,” Popov said that he did.'°° 
His answer reflected the ideological framework of Serb victimhood by which 
Serb nationalist elites had mobilised social action in Kosovo in the 1980s. 


62. The leader and the ideology 


A history of expansion of the Serbian state by force, 
1912-1941 


The Balkan Wars, 1912-1913 


Serbian state borders were re-drawn twice during the Balkan Wars, waged in 
1912 and 1913, in which emerging Balkan states fought the Ottoman Empire. 
Serbia extended its borders south, to Vardar Macedonia (a region also known 
as Old Serbia because it was part of the medieval Kingdom of Tsar Duan) 
and into Kosovo and parts of Sandzak. These conquests meant that the 
Kingdom of Serbia incorporated large numbers of non-Serbs.'"” 

In his Expert Report, Defence witness Kosta Mihailovi¢ wrote that 
Serbian socialist Dimitrije Tucovié asserted at the time of the Balkan Wars 
that Serbia’s 1912 military incursion into northern Albania proved it was 
trying to conquer that territory as well, with aspirations to gain an outlet to 
the Adriatic Sea. Mihailovié contested this, saying that it was in fact the threat 
of the creation of a Greater Albania that had spurred the start of the Balkan 
Wars in the first place.'°* But it wasn’t just the Albanians who had expansion- 
ist ideas; and the danger of competing territorial claims had been recognised 
several decades earlier by another Serbian socialist, Svetozar Markovic, who 
drew attention to the hypocrisy of Serbia for asserting the right to an exclu- 
sive state in the Balkans but denying that right to others. In his Report, 
Mihailovic dismissed Markovic’s concerns, saying, “it can be reasonably 
assumed that he did not know the real intentions of [Serbian] policy.” 

The Serbian conquest of territory in Kosovo during the Balkan Wars 
involved atrocities committed by Serbian and Montenegrin soldiers, which 
some observers saw as a systematic attempt to alter the demographic balance 
of the region in order to justify the incorporation of Kosovo into the Serbian 
state.''° On this issue, Prosecution expert Budding referred to the Carnegie 
Endowment’s 1914 Report of the International Commission to Inquire into the 
Causes and Conduct of the Balkan Wars, which chronicled these atrocities. It 
described the total destruction of villages and populations and “incredible acts 
of violence” by soldiers who desired “the entire transformation of the ethnic 
character of regions inhabited exclusively by Albanians.”''’ Defence witness 
Popov acknowledged that atrocities had been committed by Serbian forces; 
but he contended that they came only in response to attacks by Albanian 
units, which he claimed refused to accept Serbian authority.'” 

Slavenko Terzié, who was called by the Defence to testify on the history 
of Kosovo, notably omitted any reference to the Balkan Wars in his Expert 
Report. Yet, the significance of this particular episode in the history of 
Kosovo and Serbia is undeniable because, in 1913 — after almost 500 years — 
Serbia repossessed Kosovo from the retreating Ottoman Army and incor- 
porated its territory into the expanding Kingdom of Serbia. In the 
Prosecution’s cross-examination, Terzi¢ was asked why he hadn’t mentioned 
these events, including mass atrocities committed against Kosovo Albanians 
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by Serb soldiers, in his Report. Terzi¢ accepted that the Carnegie Endow- 
ment’s accounting of the extent of the atrocities was probably accurate, but 
called them expected consequences of war. He rejected the Prosecution’s 
suggestion that these atrocities resulted from a Serbian government plan to 
ethnically cleanse that territory, concluding that such a plan would have been 
implemented had it existed.'' 

Terzi¢ also failed to mention in his Report that the Serbian government 
had offered certain economic privileges to Serbs who were willing to settle in 
Kosovo after 1913 as part of a colonisation programme. As Audrey Budding 
explained, the purpose of the programme was to change the ethnic composi- 
tion of Kosovo in favour of Serbs. But the scheme never really worked and 
Kosovo Albanians maintained a majority.'"* 


The First World War, the London Treaty of 1915, and a Greater 
Serbia 


The Prosecution pressed Cedomir Popov during cross-examination on the 
fact that some of the first Greater Serbia ideologues had advocated violence in 
order to unify Serb-claimed territories. When asked about the early 
twentieth-century organisation known both as “Unification or Death” (Ujed- 
injenje ili smrt) and the “Black Hand” (Crna ruka), Popov corroborated that, 
indeed, a member of the organisation had assassinated Aleksandar Obrenovi¢ 
— the last king of the Obrenovié Dynasty — in 1903. Obrenovié was known 
for having cultivated a good relationship with Austro-Hungary, then seen by 
Serb nationalists as the major obstacle to territorial expansion, especially into 
BiH. This same group was also implicated in the assassination of Franz Ferdi- 
nand in Sarajevo in 1914.'" 

Popov, who had initially rejected the Prosecution’s proposition that 
Greater Serbia ideology was linked to violence, eventually admitted that ter- 
rorism had indeed marked early attempts of Serbian expansionism. He agreed 
that the assassinations of King Aleksandar and Archduke Franz Ferdinand 
represented a shift towards support for a more violent approach by the Black 
Hand, which he described as a paramilitary organisation comprised of active 
army officers of the Serbian Royal Army. The objective of the group, he 
said, was Serbia’s unification with Serbs from Bosnia — an aim he claimed was 
fully supported by Bosnian Serbs.''® But Popov denied that the assassination 
of Archduke Ferdinand in 1914 was an expression of broader Greater Serbia 
ambitions, asserting that Bosnian Croats and Bosnian Muslims were members 
alongside Bosnian Serbs of Young Bosnia (Mlada Bosna), the organisation that 
actually carried out the assassination. According to Popov, Young Bosnia rep- 
resentatives sought support from the Black Hand only after they were refused 
assistance from the Serbian government.''? The assassination was seen as trig- 
gering the outbreak of the First World War, during which the Austro- 
Hungarian Empire disintegrated and after which BiH became part of a newly 
formed Kingdom of Yugoslavia. 
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The Defence position was that Serbs had never aspired to form a Greater 
Serbia, and had even rejected an enlarged state when it was offered to them 
in the 1915 London Treaty, preferring instead to form a joint state with the 
Slovenes and Croats. In his Opening Statement in August 2004, Milosevic 
stressed that the Serbs had rejected the London Treaty despite promises by 
the Allies to enlarge Serbia to include BiH and territories in Croatia. He said 
that “Serbia instead embraced and espoused Serbs, Croats, and Slovenes alike 
from the former territories of the Austro-Hungarian Empire, and this is how 
the Kingdom of Croats, Serbs and Slovenes was created.”!'® According to 
Milosevic, the choice by Serbia to create the common state of Yugoslavia 
most served the interests of the Croatians and Slovenians, who he claimed 
were protected from “territorial fragmentation” by becoming “part of the 
winning camp.”!”” 

Cedomir Popov contextualised the London Treaty historically, explaining 
that the territory of Austro-Hungary — the enemy state — had been offered to 
Italy by the British if Italy got involved in the war on the side of the Allies. 
According to Popov, Serbia was not part of these secret negotiations; but the 
British had apparently agreed to award a considerable part of the Austro- 
Hungarian Empire with Italy, and designated the rest as either a Serbian or a 
common Serb, Croat, and Slovene state.'”” He testified that there were actu- 
ally two London Treaty maps, the second of which dealt specifically with 
Serbia and captured changes made to the first, marking territories offered up 
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Map 2.1 Land offered to Serbia by the Allied Forces in the London Treaty of 1915 
(adapted from Exhibit D267). 
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to Serbia, including in Macedonia, as compensation for the fact that Serbia 
lost much of Dalmatia to Italy.'*! In fact, Popov said that Serbia was offered 
more territory than it ever considered nghtfully due, including Bosnia, 
Eastern Slavonia, Ba¢ka, Syrmia, and part of Dalmatia.’ 


The First Yugoslavia or Greater Serbia? 


Popov testified that Serbia’s war aims had been laid out in the 1914 Nis Dec- 
laration, which had prioritised the creation of a common Yugoslav state.'” 
This was the basis of the Defence argument that, despite the fact that the 
London Treaty would have secured what was in effect a Greater Serbia, the 
Kingdom of Serbia rejected it, choosing instead to liberate other South Slavs 
living under Austro-Hungarian rule. However, Prosecution expert Budding 
offered a different view, explaining that Serbian political elites in fact saw a 
common state as an expanded Serbian state and not as a Yugoslav state, which 
was then a fundamentally new concept. According to Budding, the notions 
of Greater Serbia and Yugoslavia were synonymous at the time, at least in the 
minds of political decision makers. From this perspective, the Nis Declaration 
supported Serbia’s pursuit to unify all Serbs.'”4 

Croat representatives involved in negotiations that preceded the creation 
of the first Yugoslav state advocated for a confederation; though they eventu- 
ally compromised with the Serbs and established the Kingdom of Serbs, 
Croats, and Slovenes under the Serb royal dynasty of Karadordevié.'*? Some 
Serbian intellectuals recognised the importance of making a distinction 
between a common state and the expansion of Serbian domination, and 
pushed for a federal model that would decentralise power.'”° In 1929, the 
Kingdom changed its name, becoming the Kingdom of Yugoslavia, or the 
First Yugoslavia. The state was troubled by inter-ethnic relations and growing 
Serbo-Croatian conflict; still, Serbia did engage politically with Croats and 
Slovenes and treated them as nations. Its relationship with other ethnic 
groups, however — the Bosnian Muslims, the Macedonians, and the Kosovo 
Albanians — was problematic. 

An extreme example of how some Serbs felt towards the non-Serb popu- 
lation can be seen in yet another document that remained hidden away from 
the public for years, at the Institute for Military History in Belgrade, titled 
“The Resettlement of the Arnauts” (Iseljavanje Arnauta).'*” The term ‘Arnauts’ 
was used to denote ethnic Albanians, and the document recommended 
moving the Albanian population to Turkey and paying the Turkish govern- 
ment for resettlement costs. The proposal was written by Vasa Cubrilovic, 
then a junior historian and Assistant Professor at the University of Belgrade 
who was known for his Young Bosnia membership at the time of the assas- 
sination of Franz Ferdinand. He presented it in 1937 at the Serbian Cultural 
Club — an establishment for the elite, including prominent Serb politicians, 
high-ranking military personnel, and intellectuals with considerable influence 
over politics and public opinion.'** It was eventually never implemented, but 
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it did reveal the pattern of thought in which the change of the ethnic com- 
position of Kosovo was seen as the solution for keeping Kosovo under Serb 
control.'” 


The Second World War and the historical legacy of Moljevic’s 
“Homogeneous Serbia” 


The disintegration of the First Yugoslavia in 1941 and its partition among the 
Third Reich, Italy, and neighbouring Nazi satellite states — such as Hungary 
and Bulgaria — re-drew the map of Yugoslavia considerably. Croatia was 
rewarded with more territory for its alliance with the Third Reich, extending 
its borders to the east by annexing BiH and Syrmia and reaching as far as the 
suburban town of Zemun in the vicinity of Belgrade. The Serbs, on the other 
hand, were left by Nazi Germany with a state that was much smaller than the 
new, neighbouring Independent State of Croatia (Nezavasina drzava Hrvatska, 
or NDH). Led by the extreme right Ustasha movement, the NDH began 
exterminating Serbs, Roma, Jews, and communists in the Jasenovac concen- 
tration camp, attempting to change the state’s ethnic composition in favour of 
Croats. 

In both Nazi Serbia and the NDH, several Serb Chetnik guerrilla units 
were active. Under the command of Colonel Draza Mihailovi¢, they were 
considered by Allied Forces to be a royal army and were seen as an official 
resistance movement until 1943, when Tito’s victorious communist guerrillas 
— the Partisans — became the only recognised resistance force in the former 
Kingdom of Yugoslavia. One of the ideologues of the Chetnik movement 
was Stevan Moljevi¢ (1888-1959), a lawyer from Banja Luka and a member 
of the Serbian Cultural Club who authored a 1941 pamphlet titled “Homo- 
geneous Serbia” (Homogena Serbia). It revitalised Greater Serbia ideology in 
the political and military context of the Second World War and the changing 
European state system. 

Commenting on Moljevic’s contribution to the Chetnik movement and 
Greater Serbia ideology, Cedomir Popov described the Chetniks as an inco- 
herent group; though, he admitted that Draza Mihailovi¢, the Chetnik war 
time commander, indeed seemed to have adopted some of Moljevic’s ideas. 
According to Popov, Moljevi¢é had envisaged Greater Serbia to encompass 
even more territory than the London Treaty offered, and had also outlined a 
programme of population exchange — non-Serbs from Serb territory for Serbs 
outside of it. Even the Chetniks rejected this idea, which was apparently later 
revised under pressure from the Allies to the federative Yugoslav model, 
which Popov claimed was designed “with Serbia at its centre.”'*° 

The importance of the Moljevié map in the development of the Greater 
Serbia creed is its demarcation of a western border running through Croatia — 
from the northern town of Virovitica, through Karlovac to Karlobag in the 
south. Asked by the Prosecution to address the boundary proposed by 
Moljevic, which would have left Croatia with a very narrow strip of territory 
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Map 2.2 Moljevic’s Greater Serbia (adapted from Izvori Velikosrpske Agresije, p. 146, 
Exhibit P807). 


squeezed between Slovenia and Greater Serbia, Popov said the border was 
not accepted by all advocates of a Serb state.'*! And indeed, that’s possible; 
but the Virovitica—Karlovac—Karlobag (V—K-K) line grew to be seen by 
many as a potent and enduring symbol of Greater Serbia aspirations, and 
proved relevant to the war in Croatia in 1991. 


The Serb national question in the SFRY, 1945-1985 


The Serb national question was not entirely resolved by the creation of com- 
munist Yugoslavia, resurfacing periodically, as Audrey Budding explained in 
her Expert Report.'* Serbia had dominated the Kosovo political scene in the 
1950s and 1960s, when Aleksandar Rankovié, an influential Serbian commu- 
nist functionary, had made the centralisation of the Federation a key political 
goal. Rankovié had risen to the highest political ranks by serving as the first 
Head of the Communist State Security Service (UDBA); and even when he 
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moved on to more visible political functions — making an impressive career in 
post-Second World War Yugoslavia by becoming Vice-President of the Fed- 
eration — he continued to control the Secret Service. In 1966, Rankovié was 
dismissed from the party for disloyalty to Tito and for espousing Serbian uni- 
tarism. He was also accused of abusing his power over the security services, 
including by allegedly putting Tito himself under surveillance, as well as for 
unlawful use of the police in Kosovo. Later, some of his contemporaries 
claimed that Rankovié had actually been loyal to Tito, but he was nonethe- 
less labelled a Stalinist, a centralist, and a Serb nationalist, and the post- 
Rankovi¢ period brought democratisation and decentralisation of the party 
and the state.'** 

Audrey Budding testified that changes to the status of the provinces began 
much earlier — in three sets of constitutional amendments that were passed 
from 1968 to 1971 and which gave the provinces greater independence from 
Serbia and greater decision-making power at the federal level. The most 
radical of these were passed in 1971 when a 23-member collective federal 
presidency was introduced, with three representatives from each republic and 
two from each province, and Tito as the twenty-third member. The 1974 
Constitution then reduced that number to nine, with one representative from 
each republic and province, and Tito as the ninth member.'** This repres- 
ented a shift towards equal representation for the republics and provinces 
alike. 

Serbian communist liberals led by Marko Nikezi¢é and Latinka Perovié, 
who were in power until 1972, welcomed decentralisation. But many Serbian 
intellectuals and sitting communist politicians resisted reforms. According to 
Budding, there were two groups of opponents to decentralisation: Yugoslav 
unitarists were ardent Yugoslavists who saw decentralisation as weakening the 
original Yugoslav ideal, and the ‘particularists’ were early proponents of 
Yugoslavism who sought unity in Serbdom when they felt a common state 
was being undermined. This latter group remained preoccupied with the 
unity of Serbs and resisted their division among different federal units, even- 
tually raising concerns about the rights of Serbs outside Serbia.'* 

The most serious and explicitly political condemnation of decentralisation 
efforts came from the Law Faculty of the University of Belgrade in March 
1971, when Serbia’s most authoritative legal experts concluded that Yugosla- 
via would no longer exist as a state after adoption of the proposed amend- 
ments. Some of them called on Serbs, in Serbia and beyond, to protect their 
own interests and alluded to a post-Yugoslav era.'*° Philosopher Mihailo 
Duri¢ went so far as to claim that “in the name of national equality several 
independent and even opposing national states had already been established 
on Yugoslavia’s territory.”'*’ Federal authorities responded repressively 
without addressing the issue, which Budding called a missed opportunity.'°* 

The 1974 Constitution was widely criticised by Serbian intellectuals for 
granting autonomy to Kosovo and Vojvodina. In 1977, the Serbian Presid- 
ency commissioned an analysis of the 1974 Constitution and its impact on 
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Serbia. The results were never officially discussed by the party or made 
public, due to explicit criticism of the Constitution, but were presented in 
March of that year in what was dubbed the Blue Book (Plava knjiga) because 
of its blue cover page.'*” The Blue Book stated that Serbia had been divided 
into three separate political, legal, and economic entities since each province, 
like all the republics, had its own constitution, presidency, government, and 
supreme court. The authors emphasised the procedural difficulties of passing 
or implementing laws that applied to the whole republic, and drew attention 
to the political asymmetry resulting from the fact that republic-level organs 
were theoretically empowered to enact measures for the entire republic but 
were limited in practice to sovereignty over Serbia proper, i.e. excluding the 
provinces. Further, representatives of the two provinces took part in decision- 
making processes and bodies of the republic, while there were no representa- 
tives of the republic in the decision-making organs of the provinces.'"° 

The authors of the Blue Book avoided nationalist language and saved their 
most extreme statements for its conclusion, where a lack of cooperation 
between Serbia’s republican and provincial bodies was said to be adversely 
affecting the unity of Serbian national culture and identity. The question was 
also raised as to whether Serbs were being allowed to fully exercise their night 
to a national state in the Yugoslav framework.'*! Budding noted that similar 
rhetoric cropped up in the 1980s among activists, creating common ground 
for cooperation between Serbia’s politicians and opposition intellectuals.'” 
And indeed, contrary to the culture of a one-party system, several petitions in 
the 1980s demanded protection of the rights of Serbs in Kosovo.'? 

One petition, made public in January 1986 and signed by over 200 Bel- 
grade intellectuals, promoted the idea that Serbs had long been victimised.'** 
Among other things, it claimed that Kosovo Albanians had been driving Serbs 
from Kosovo for three centuries. Although the ethnic composition in Kosovo 
did change over that time, the number of migrations in the twentieth century 
was exaggerated in the petition text, as were their causes; but these claims 
portended the economic and political arguments that would be expressed in 
the SANU Memorandum, published later that year. 

The petition’s core assertion was rooted in the fact that the percentage of 
Serbs and Montenegrins in Kosovo had fallen from 27 per cent in the four 
censuses after the Second World War to just under 15 per cent in 1981.' 
Serb nationalists saw this emigration pattern as proof of a federal policy that 
favoured Kosovo Albanians and discriminated against Serbs in the province; 
and they cited high birth rates among Kosovo Albanians as evidence of a 
‘special war’ waged against Serbs. But this argument failed to account for 
significant demographic, social, and cultural differences between Kosovo 
Albanians and Kosovo Serbs. For example, Kosovo Albanians were the 
majority population in rural areas, where women generally did not work, 
leading somewhat automatically to higher birth rates than among Serbs, who 
lived predominantly in towns.'*® Nevertheless, the petition asserted that 
emigrations of Serbs and Montenegrins had been due to intimidation and 
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violence that was being used to create an “ethnically pure” Kosovo. The 
word “genocide” was also deployed, alongside the claim that it could not be 
stopped unless profound social and political changes were made throughout 
the country.” These views were echoed in court by Defence expert and 
SANU member Slavenko Terzié.'* 


The SANU Memorandum and Serbian state ideology 


So, what were the ideological underpinnings of MiloSevic’s policies and when 
did he begin his turn from communism to nationalism? Did it all start in 1986 
with the SANU Memorandum? The scholarly debate on the place of the 
Memorandum in Milosevic’s political paradigm qualifies it as everything from 
a “blueprint for war” to merely an indicator of “a change in attitude toward 
the common state.”'*” Mainstream views of the historiography of the Yugo- 
slav conflict once held that there was no connection between Milosevic and 
the authors of the Memorandum at the time it was written, and it was 
assumed that Milosevic — like the rest of the Serbian leadership — had con- 
demned it. But the trial record includes material that has shed more light on 
this issue. 

In court, the Prosecution underlined that MiloSevi¢ had been careful not 
to commit himself publicly to any ideological concept, including ideas laid 
out in the Memorandum, but argued that the SANU Memorandum had in 
fact been the roadmap for Milosevic’s Kosovo politics. His tacit adoption of 
the goals of the Memorandum was in part confirmed by MiloSevi¢ himself, 
who spoke highly of the SANU and invited some of the Memorandum’s 
authors to appear on behalf of the Defence. When its two principle authors — 
Mihailo Markovié and Kosta Mihailovi¢é — were called to the witness stand, 
they repeated the same arguments by which they had legitimised the wars in 
the 1990s, namely that the Serbs needed their own state as a safeguard against 
inevitable genocide and physical annihilation where they lived intermingled 
with non-Serbs. They rejected any suggestion that Milosevic had carried out 
a nationalist agenda; however, they acknowledged a connection between the 
Memorandum and the views he held. Still, they asserted that the Memoran- 
dum had not introduced the Serbian crisis to Milosevic but had probably 
confirmed his own observations. '”’ 

In 1985, Serbian leaders approved the proposal of members of the Serbian 
Academy of Sciences and Arts (SANU) that they contribute to solving the 
profound social, economic, and political crises that faced both Yugoslavia and 
the Republic of Serbia. Stamboli¢ firmly believed that science should be part 
of such efforts and invited the SANU leadership to organise several expert 
teams to analyse different aspects of the crisis and submit proposals for how to 
resolve them.'*! Yet the product of this work — the SANU Memorandum — 
took Stamboli¢ by surprise. When its “leaked version” appeared in 1986, he 
qualified it as an “obituary for Yugoslavia” and felt that the recommendations 
it advanced ran contrary to the interests of Serbs in Yugoslavia, whom he felt 
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were best served by a common state.'*? Stambolié warned against the dangers 


of attempts to unite Serbs on the ruins of Yugoslavia, and saying presciently 
that this would lead to conflict with other Yugoslav nations and the rest of 
the world.'? 

In the months following a ‘leaked’ disclosure of the Memorandum, it was 
a hot topic at all party forums. But unlike his fellow high-ranking politicians 
Stamboli¢é and Dragisa Pavlovic, MiloSevié was diligent about not speaking 
against the Memorandum in public.'* Still, while he never commented 
openly about the contents of the Memorandum, Milosevic defended the 
Academy on a number of occasions, saying that it was only natural that an 
institution of the highest intellectual and moral standards would deal with 
solving complex domestic issues.'”° 

The Prosecution mentioned the SANU Memorandum only briefly in its 
Opening Statement, referring to the threats it had alleged were faced by Serbs 
in Kosovo and Croatia and the fear this rhetoric had instilled in Serbs.'°° But 
as the trial went on, the Memorandum kept cropping up in evidence, pro- 
gressively revealing its significance as an apparent blueprint for the political 
programme implemented by MiloSevic. The central arguments in the Memo- 
randum were based on the view that economic and political systems had suf- 
fered negative consequences as a result of the 1974 Yugoslav Constitution, 
which had made the SFRY a confederation. According to the Memoran- 
dum’s authors, this had turned the Yugoslav political system into “a textbook 
case of inefficiency” that could only be corrected by abandoning systems 
based on that Constitution.’°? They also identified three additional issues 
confronting Serbia in the Federation: its economic underdevelopment, its 
unresolved relationship with the state and the provinces, and “genocide in 
Kosovo.”'* 

These and other very serious charges painted a dim picture of life for 
Serbs, especially in Kosovo and Croatia, where the authors alleged “physical, 
political, legal, and cultural” threats had affected the ethnic balance in Yugo- 
slavia.’"’ Their conclusion was that the root of both the Yugoslav crisis and 
the Serbian crisis lay in the Federation’s decentralisation. They called for 
Yugoslavia to be transformed; and they referred — though only in passing — to 
the possibility of its collapse.'®’ In her testimony, Audrey Budding drew 
attention to this fact, noting that unlike previous critics of the 1974 Constitu- 
tion, the authors of the SANU Memorandum had not only catalogued old 
grievances but had paired them with the groundbreaking new inference that 
Serbs might be able to do without Yugoslavia.'*! 


Authors of the Memorandum appear as Defence witnesses 


In his Opening Statement in February 2002, MiloSevié said that the indictments 
against him accused not just him but all Serbs, including the Serbian intelligent- 
sia and members of the SANU. He defended the SANU and the Memoran- 
dum, saying that Serbian academics had responsibly and authoritatively 
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described the situation in Kosovo.'” And while his reticence on the topic 


meant it was difficult to prove that MiloSevié had even read the Memoran- 
dum, its role in shaping his ideology emerged when he called some of its 
most prominent authors to the stand for his Defence — a choice which spoke 
volumes.’ Professor Kosta Mihailovié, an economist who was among the 
Memorandum’s authors, was an advisor to MiloSevi¢ at all major negotiations 
in the early 1990s. He testified about Serbia’s economic sluggishness in the 
First Yugoslavia (1918-1941), but was also cross-examined about the Memo- 
randum and MiloSevic’s attitude towards it. 

In 1995, Mihailovié co-authored a book titled Memorandum of the Serbian 
Academy of Sciences and Arts: Answers to Criticisms in which he and Vasile 
Krestié — a Professor of History and a fellow SANU member, who was 
responsible for the part of the Memorandum addressing the history of geno- 
cide against Serbs — explained why and how the Memorandum was written. 
Mihailovic confirmed in his testimony that there was indeed a link between 
the ideas in the Memorandum and the views of MiloSevi¢é on legal, political, 
and economic aspects of the crisis; but in the book, he and Kresti¢ denied 
that this was anything but coincidental, calling it a “pure fabrication” that 
MiloSevié had activated a plan laid out in the Memorandum. They character- 
ised such claims as “anti-Serbian propaganda” and said that it was only natural 
that Milosevic “may have seen some of the problems and solutions in the 
same or similar light.”'°* Mihailovié and Krestié went on to excuse the few 
criticisms Milosevic had expressed about the Memorandum, which they 
described as “rare and relatively mild,” as a function of party compliance. In 
fact, they gave him credit for stopping attacks against the Academy and bring- 
ing a “change of heart toward the intelligentsia” as a part of democratic 
reforms. '°° 

Mihailovic testified that uproar over the Memorandum was unjustified 
because the version that was leaked was unauthorised.'® In response, the Pro- 
secution produced an analysis that compared the leaked “unauthorised” 
version from 1986 with the official version published nine years later in 
Mihailovic and Kresti¢’s book. Only six small differences existed between the 
two, and mostly in language not in substance. Even Mihailovic admitted that 
any differences could be only minor; a concession that somewhat undermined 
his argument that the leaked draft did not contain the official text. Still, he 
insisted that the document was never meant to be made public. '©’ 

Mihailovic attributed the leak to Professor Jovan Dordevic’s son-in-law, a 
journalist at the daily Vecernje Novosti who allegedly spotted the draft text at 
Dordevié’s house and published it in the newspaper.'®* Such an explanation 
seemed unlikely, because it was quite improbable in the communist system 
for any journalist to publish such an explosive text without the consent of 
their editor-in-chief and the backing of at least a handful of politicians. After 
all, the media were tightly controlled by the LC. The Prosecution saw 
the Memorandum’s wide distribution as a deliberate act that had been 
aimed at stirring up interest among the masses, and contended that the secrecy 
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associated with the document until its publication actually served at least two 
specific purposes by design. First, it generated public appeal beyond what the 
contents really merited and, second, the ‘leak’ of the unfinished report 
allowed the authors to deny its contents on the convenient grounds that it 
was never finished or officially adopted. 

The Prosecution compared the clandestine nature of the Memorandum to 
the treatment of Na¢ertanije — which was written in 1844 but kept secret until 
it was published in 1906. Mihailovic rejected the suggestion that secrecy had 
helped generate popular interest in either of those documents and insisted the 
Memorandum was intended only to animate the political establishment.'® 
But, its publication led to a buying frenzy among Serbian citizens, with 
photocopies sold at every street corner in Belgrade. 

In his Expert Report, Prosecution witness on propaganda Renaud de la 
Brosse qualified the public release of the Memorandum as a “deliberate leak” 
and said that its appearance in a daily newspaper in several instalments would 
not have been possible without approval from members of the LC.'”’ Just 
how broad support for the Memorandum was in Serbia became apparent at 
the Eighth Session of the Central Committee, held in September 1987, when 
it divided Serbian leadership into Stamboli¢é and Milosevié blocs. A majority 
of delegates supported MiloSevié against Stamboli¢ and Pavlovic — the two 
most vocal critics of the Memorandum — and the ensuing standoff exposed 
proponents and opponents of a new policy course.'”! 


The influence of the SANU Memorandum on post-Communist 
Serbian state ideology 


Serbia is a good example how in post-Cold War transformations, post- 
communist elites did not seek to develop democracy but concerned them- 
selves first with ‘self-determination’ — or the establishment of nation states 
based on an ethnic principle.'” Yet, with all attention given to the state and 
the collective rights of nations, there was hardly any regard for the develop- 
ment of civil society and the rights of individuals.'’”? The authors of the 
SANU Memorandum had effectively synthesised and aggregated several 
strains of grievances, criticisms, and arguments that stemmed from the adop- 
tion of the 1974 Constitution, and had given them new legitimacy in the 
post-Tito era. Its authors were tasked with responding to deep political, eco- 
nomic, inter-ethnic, and social crises that had been unfolding in the Federa- 
tion since the late 1970s; yet, their primary focus was the status of Serbia and 
of Serbs in other republics, and their proposed solution was revocation of the 
autonomy of the two Serbian provinces.'* Even Vasa Cubrilovié — who 
authored “The Resettlement of the Amauts” in 1937 and was himself a 
member of the SANU -— reportedly criticised the recommendations of the 
Memorandum, accusing its authors of having spent years analysing maps of 
Bosnia, looking for ways to connect Serb territories from Belgrade to the 
Croatian town of Karlovac.'” 
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The principle of self-determination as an element of 
Milosevic’s Greater Serbia designs 


Still, while Greater Serbia ideology has been cast in different forms by elites 
in Serbia throughout the twentieth century — and at times denied altogether 
— repeated failures to realise an expanded Serb state have never led to an 
abandonment of the underlying ideology. On the contrary, after each failure, 
new opportunities to reinvent the ideology have always been based on the 
same or similar principles but adapted to new political circumstances. 

MiloSevié’s vocal advocacy of the principle of self-determination was seen 
by the Prosecution as a variation of this same ideology. In court, the debate 
over self-determination developed on two tracks, based on different applica- 
tions of the term in the post-Yugoslav space. Serbs and Serbia had applied the 
right of self-determination to peoples, or the right of a nation of people to ter- 
ritorial autonomy. Slovenia and Croatia — along with the international com- 
munity — had instead applied the self-determination principle to republics, 
meaning in practical terms that the republics would become independent 
within existing borders after disintegration of the SFRY. 

The Prosecution argued that Serbian insistence on self-determination of 
peoples over republics was inherently tied to aspirations for an enlarged 
Serbia, and that attempts to unify all Serbs by forcibly re-drawing republican 
borders amounted to the creation of a “de facto Greater Serbia.” Since there 
was no evidence that MiloSevi¢ had ever actually expressed his political aims 
or war goals by using the term ‘Greater Serbia’ — which lacks a universally 
agreed definition anyway — the Prosecution exercised caution and spoke only 
of this “de facto Greater Serbia” when describing MiloSevi¢’s objectives. Still, 
intercepted telephone conversations involving MiloSevicé and Karadzi¢ in 
1991 showed they were both aware of negative connotations surrounding the 
term. Karadzic, for instance, complained to a fellow Bosnian Serb that 
Croatian Serbs needed to be more careful about explicitly stating their desire 
to join Serbia because it might sound too much like they were talking about 
a Greater Serbia.'”° And MiloSevié warned Karadzié to avoid reminding the 
public of historical efforts to achieve a Serb state, instructing him in Septem- 
ber 1991 to remove a reference to Serbia’s 1914 borders from a speech.'”” 

But Greater Serbia designs were clearly at the heart of Serb territorial 
designs in the 1990s. Discussing a common political future and the “regional- 
isation” or “‘cantonisation” of BiH, Karadzié told MiloSevié about a conver- 
sation he had with a French official, who had remarked that compromise 
wasn’t being reached on the issue of Bosnia. Karadzi¢ had informed him that 
anything but a Greater Serbia would be a compromise for Serbs.'* And in a 
1992 discussion with a Serbian politician, Karadzi¢ said that the goal was not 
Greater Serbia per se, but that existing borders were unacceptable because 
they divided Serbs.'” 

MiloSevié’s particular interpretation of Greater Serbia ideology was ana- 
lysed in court, and an important question for the Prosecution was to what 
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extent the more euphemistic terms used by Milosevic and his associates — 
such as “All Serbs in a Single State” or “the right of the Serb people to self- 
determination” — referenced something akin to the historical concept of 
Greater Serbia. Arguing that the application of a self-determination principal 
to Serbs (as opposed to Serbia) would inevitably expand Serbian territory, the 
Prosecution used the term “de facto Greater Serbia” to describe the ideology 
espoused by MiloSevi¢, but also stressed that this ideology had not manifested 
in a single, fully articulated and overarching plan from the very start. Though 
the size and shape of a future Serb state — regardless of its designated name — 
was always at the core of his politics, MiloSevic’s strategy had changed with 
circumstances, affected by the actions of other SFRY republics and the inter- 
national community.'*° 

When the Prosecution questioned Defence expert Cedomir Popov on 
whether violent connotations associated with Greater Serbia ideology had 
prevented people from espousing it publicly, he continued to deny that the 
ideology had ever been anything more than a fabrication. But as the Prosecu- 
tion pressed, Popov asked agitatedly just how small Serbia would have to be 
to avoid being called Greater Serbia.'*! 
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question 


In 2004, while preparing to cross-examine Ratko Markovic, the Prosecution 
stumbled upon a 1992 article he had authored in the law journal Pravni Zivot 
(“Legal Life”) on the unresolved question of Serbian statehood. If not for 
Markovic’s political engagement on the side of Milosevic, his article would 
probably have been lost in oblivion given the limited audience such specialist 
journals typically enjoy. But Markovié appeared as a Defence witness, and the 
Prosecution thus saw the article as evidence of advanced planning by Serbian 
political and intellectual elites under MiloSevié’s leadership. 

The article, ““The Constitutional Status of Serbia and her Choice for a 
Joint State with Montenegro,” was published in early 1992, coinciding with 
the establishment of the FRY. It gave a comprehensive account of the history 
of the Serb national question, unveiling the two principal alternatives for 
statehood that were pursued by Serbian leadership under MiloSevic: a central- 
ised Yugoslav federation or an ethnically-defined state that would unite all 
Serbs.” Markovié preferred a federation because of the ethnically-mixed 
population of the former Yugoslavia. He acknowledged that there were 
enclaves populated by one nation and surrounded on all sides by other 
nations, and recognised, too, that in some territories, no nation had a 
majority. Markovic advocated a federation with non-Serbs and rejected a 
confederation, calling it a historically outdated model.’ The alternative he 
outlined was an enlarged, independent, and sovereign Serbia consisting of all 
territories with a Serb majority, which would need to be connected. He con- 
ceded that connecting Serb territories with Serbia would necessitate the 
inclusion of intermediate territories with a non-Serb majority, bringing a risk 
and high probability of war; and he appreciated that this would expose Serbia 
to condemnation and sanctions by the international community.* 

Markovic’s article was significant not only because he was an academic 
and constitutional expert, but because he was also an active politician and SPS 
member who served from 1994 to 2000 as Deputy Prime Minister of Serbia. 
When the Prosecution suggested to Markovi¢ that the introductory footnote 
accompanying his article — which referred to him as someone who could 
“inspire [Serbia’s] wise constitutional thinkers” to consider the “perspective 
of gradual unification” of all Serb territories and people’ — had implied that 
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he advocated an enlarged Serbia, Markovicé protested that it had been the 
journal’s editorial board, not he, who wrote the note. He insisted that Serbia 
had done everything possible to remain within Yugoslavia, but also said that 
Serbs did not wish to be absorbed into a Croatian or Bosnian state and pre- 
ferred to “remain in the state they had lived in.”° Yet, other Serbian elites 
had in fact already expressed indifference toward Yugoslavia by the time 
Markovié published his article. Dobrica Cosié, for example, explained to 
Karadzic in 1991 that attempts to unify the South Slavs had failed and he 
identified the unification of Serbs as the next goal.’ 

This chapter explores the period during which Serb leadership under 
MiloSevic¢ tried to centralise Yugoslavia; a process which encompassed two key 
goals. Milosevic achieved the first goal — to centralise Serbia — by instrumental- 
ising the grievances of Kosovo Serbs in order to politically mobilise Serbs and 
justify changes to the status of Kosovo and Vojvodina. After MiloSevi¢ had suc- 
cessfully centralised Serbia, he also sought to centralise the SFR-Y, with the 
Republic of Serbia as its dominant force. This coincided with fall of com- 
munism in 1990 and the introduction of multi-party systems in the republics, 
after which a debate ensued among the republics on reform of the SFRY. 


The centralisation of Serbia, 1987-1990 


The implementation of SANU Memorandum goals by mob rule, 
1988-1989 


Although the SANU Memorandum was never explicitly invoked by Kosovo 
Serb activists, its narrative supported theirs and was echoed in the rhetoric 
they used at public rallies to advocate that the provinces “become genuinely 
integral parts of the Republic of Serbia.”* And these cries for change legiti- 
mised later constitutional reforms as expressions of the will of the people. The 
first step in achieving the reintegration of Kosovo and Vojvodina through 
modifications to the 1974 Serbian Constitution was to change the sitting 
leadership in the provinces. Milosevic needed guaranteed support from pro- 
vincial leaders to pass constitutional amendments in the provincial Assemblies. 
And so, in 1988, the street was mobilised in mass protests led by the same 
activists who made a leader out of MiloSevié in 1987. 

This unorthodox method of bottom-up political activism through public 
pressure was dubbed a ‘happening of the people.’”” At demonstrations, Kosovo 
Serbs claimed that Serb women had been raped, that the graves of their 
ancestors had been desecrated, and that Serbs and Montenegrins from Kosovo 
had been bullied and expelled by ethnic Albanians. And the strategy was 
effective; after protests that took place in Vojvodina’s capital of Novi Sad in 
October 1988 — known as the ‘yoghurt revolution’ because demonstrators 
came from factories with prepared lunches that included yoghurt — provincial 
and party leadership withdrew and handed over control to Milosevic’s 
supporters. ° 
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Defence witness Kosta Bulatovié, a Kosovo Serb activist, testified that 
the goal of these rallies had been to inform the public of various issues but 
especially of how much Serbs were suffering in Kosovo." Still, while many 
Kosovo Serbs insisted they deserved redress and demanded changes to the 
Constitution, there was no reason to ensnare Vojvodina in an identical 
process; nobody there had expressed similar suffering or demands. In fact, 
Vojvodina was among the most multiethnic places in Yugoslavia and took 
pride in the tolerance and peaceful coexistence of its inhabitants. According 
to Bulatovic, Kosovo Serb activists took demonstrations to Vojvodina on 
their own initiative, because they estimated that the leadership there pre- 
sented “quite a hindrance.”’* For the amendments to be passed, Serbia 
needed votes in favour from both the Kosovo and Vojvodina Assemblies, as 
the 1974 SFRY Constitution stated explicitly that the border of an auto- 
nomous province could not be altered without the consent of that 
province.’ 

Street protests did not come to an end upon the installation of new leader- 
ship in the two provinces, though. In Montenegro, the smallest of the repub- 
lics and the one most historically and culturally similar to Serbia (indeed, the 
ethnic distinction between a Serb and Montenegrin is sometimes quite arbit- 
rary'*), a January 1989 ‘happening of the people’ replaced sitting leaders. The 
protests were labelled an “anti-bureaucratic” revolution, suggesting that the 
old leadership was too stuffy and inert and more youthful and dynamic politi- 
cians were needed. Like their predecessors in Vojvodina, the leaders of the 
Montenegro protests looked to Milosevi¢ for direction; and he subsequently 
rewarded their loyalty with impressive political careers.'? Montenegro thus 
became an important ally of Serbia, giving MiloSevi¢ effective control over 
four votes in the eight-member PSFRY — those of Serbia, Kosovo, Vojvo- 
dina, and Montenegro. Revoking the autonomous status of the provinces had 
actually brought their representation in the PSFRY into question from a legal 
standpoint; but with control of four votes, Milosevi¢ no longer seemed con- 
cerned that the two provinces he had fought to disempower enjoyed repres- 
entation equal to the six republics. 


Adoption of amendments to the Serbian Constitution, 1989 


Over time, federal support became decreasingly important to those deter- 
mined to press for constitutional changes in Serbia. In a speech given at the 
Serbian Assembly in January 1989, Milosevi¢ openly criticised federal institu- 
tions as ineffective and accused federal leadership of “a lack of readiness and 
capability.” He went so far as to characterise the new political landscape as a 
“conflict between the people and its many representatives” and said of recent 
protests that “things that cannot be changed institutionally ... will be changed 
un-institutionally.” He added that if Serbia could not count on support from 
others in the Federation, it was prepared to do without Yugoslavia, marking 
the first time a politician in the SFRY had said this publicly.’° 
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Kosovo Albanians were equally determined not to accept the constitu- 
tional reforms advocated by Belgrade. The social and political protests that 
unfolded in the province in 1988 had culminated with strikes at the Stari Trg 
mine in February 1989.'’ Striking Kosovo Albanian miners, opposed to 
MiloSevic’s imposition of new leadership in the Kosovo Assembly, gathered 
in the thousands.'* Kosovo Serbs were concerned that the strikes could 
obstruct the Assembly’s 23 March vote on the amendments, so on 27 Febru- 
ary, they headed to Belgrade and gathered in front of the Federal Assembly to 
demand that federal authorities proclaim a state of emergency in Kosovo. A 
nervous Raif Dizdarevic, the President of the PSFRY and its representative 
from BiH, addressed them, calling for “brotherhood and unity.” But the 
crowd hadn’t come to see Dizdarevic. They demanded Milosevic, who kept 
them waiting all day.” 

Though Milosevié seemed genuinely reluctant to address the crowd, his 
closest associates urged him on, saying that if he did not, the rally would 
never end.” Eventually he appeared, giving one of his most memorable 
public performances. The crowd greeted him by demanding the arrest of 
ousted Kosovo leader Azem Vllasi, and Milosevic responded theatrically, 
vowing that “those who deceive the people ... those who are plotting against 
Yugoslavia ... will be arrested and punished!”*! To the astonishment of the 
rest of Yugoslavia, Vllasi was subsequently detained on charges of organising 
the strike and engineering social unrest in Kosovo, and though he was ulti- 
mately released, he had lost all of his power.” 

On 10 March 1989, the constitutional amendments Milosevic sought were 
passed by the Vojvodina Assembly, and on 23 March, by the Kosovo Assem- 
bly — which was effectively eliminated by its own vote. MiloSevic’s supporters 
saw enactment of the amendments as a triumph. And for Milosevic, the 
episode was an important demonstration of his influence and a chance to 
show the public that he was capable of manipulating the federal authorities. 
Due to the PSFRY’s declaration of a partial state of emergency in Kosovo, 
the vote there occurred amid a climate of tension. The Prosecution intro- 
duced evidence depicting the atmosphere of fear and intimidation that was 
created by the presence of tanks on Kosovo streets, columns of which started 
moving towards the province in the days before the vote. Further, military 
and secret service officials were present in the Kosovo Assembly Hall during 
the voting; and delegates who voted seemed to have been given advance 
directives by their local committees to agree to the changes.” In the end, the 
official result showed only ten out of 187 delegates voting not to surrender 
the province’s autonomy.”* 

Prosecution witness Adnan Merovci, a Kosovo Albanian politician, testi- 
fied that many Assembly members had in fact opposed the amendments 
during public debates that preceded the vote. And according to Merovci, 
people who were not members of the Assembly were allowed to vote.” 
Nonetheless, Milosevic repeatedly pressed Defence witnesses to attest to the 
legitimacy of the overwhelmingly one-sided results, and they all claimed that 
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the Kosovo Assembly session at which the amendments passed had been truly 
democratic. 

But the Prosecution was not alone in wondering why a political body 
would so easily give up its autonomy; and when Mihailo Markovié testified, 
he was asked by the judges to explain why the Kosovo Assembly would 
abolish itself. He was evasive, dodging the essence of the question by insisting 
that the vote had not been on the revocation of autonomy and admitting 
only that “elements of the sovereignty of the provinces were removed.””° 
Indeed, it was technically true that members had not voted explicitly to 
revoke Kosovo’s autonomy, but they had implicitly understood that measures 
introduced by the amendments would lead to a new constitution, in which 
centralising reforms would be codified — and that is what happened when the 
Serbian Assembly adopted a new constitution in September 1990. Veton 
Surroi, a Kosovo Albanian politician and publisher who testified as a Prosecu- 
tion witness, described the constitutional changes as an Anschluss, or an 
annexation of Kosovo, by Serbia.” 


A victory for Milosevic 


The reactions of the Serbian elite, as well as of ordinary Serbs, were unreserv- 
edly supportive of the 1990 Constitution. The political opposition was left 
without any real challenge to MiloSevic’s popularity, and he easily won Ser- 
bia’s first multi-party elections in December 1990. Still, between the vote on 
the amendments on 23 March 1989 and the adoption of the Constitution in 
September 1990, unrest and violence in Kosovo — including deadly encoun- 
ters between police and protesters — had continued unabated.* Defence wit- 
nesses were adamant that this was not due to the constitutional changes, 
though. Kosta Bulatovié asserted, for example, that adverse reactions on the 
part of Kosovo Albanians had not immediately followed the passage of the 
amendments but had only later been encouraged and funded by foreign influ- 
ences. When Judge Robinson asked Bulatovi¢é how he knew about this 
funding, he replied that the newspapers had written of Kosovo Albanians 
“being funded from the Middle East through drug trafficking channels and 
arms trade.”””” 


The Gazimestan speech: celebration of a political triumph in Kosovo 


MiloSevié had scored a victory with the adoption of the amendments and 
public celebrations of the constitutional changes that resulted were held on 28 
June 1989, with an event at the Gazimestan memorial in Kosovo, erected to 
commemorate the 600th anniversary of the battle of Kosovo Polje. A confi- 
dent and exultant MiloSevicé was the keynote speaker. Addressing domestic 
and foreign dignitaries and an audience of almost one million Serb supporters, 
he delivered a speech that made this one of the most significant public 
appearances of his career. 
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Prosecution expert Renaud de la Brosse testified about the different ways 
the speech was viewed by Serbs and non-Serbs. Milosevic’s political oppon- 
ents and many non-Serbs saw it as an exercise in sabre-rattling, and most 
non-Serbian media coverage of the speech emphasised MiloSevic’s budding 
determination to achieve his goals by violence. On the other hand, Serbian 
media — and in particular Serbian television — cast MiloSevi¢ as a saviour who 
had restored Serbs’ collective dignity.” 

Calling Kosovo “the heart of Serbia” and invoking the legend of the Battle 
of Kosovo, Milosevic told the crowd that “Kosovo heroism” had inspired 
Serbs for six centuries. “At one time,” he said, “we were an army great, 
brave, and proud; one of the few that remained undefeated when losing.” 
But it was the next sentences that most concerned some non-Serbs; for 
Milosevic claimed that Serbs were 


again engaged in battles.... They are not armed battles, although such 
things cannot be excluded yet. However, regardless of what kind of battles 
they are, they cannot be won without resolve, bravery, and sacrifice; 
without the noble qualities that were present here on Kosovo Polje.*! 


The late President of SFR-Y, who later also served two terms as President 
of Croatia, Stjepan Mesic¢, testified that “the possibility of an armed struggle 
was intimated,” and that this “was the first time that anybody in Yugoslavia 
had ever mentioned ... the possibility of actually going to war.” For Mesi¢é 
and many others, the speech was a signal “that a restructuring of Yugoslavia 
was being prepared which would no longer be a federal one and which 
would no longer be the one prescribed by the 1974 Constitution.”*? And 
according to Mesi¢, MiloSevic’s assertion that the possibility of armed struggle 
could not be excluded had “mobilised the masses,” who realised that the 
Yugoslavia they knew could cease to exist. He told the Prosecution that 
Yugoslavia was best 


thought of as a chain, a chain in which the republics and provinces were 
the links.... Now, if you do away with one of the links, the chain is no 
longer able to function. In other words, the Federation ceases to 
function.** 


Analysis of the Gazimestan speech in the courtroom — and questioning of 
some key Defence witnesses — revealed significant connections between the 
topics addressed in the speech and in the SANU Memorandum. For instance, 
the speech strongly reflected rhetoric in the Memorandum about concerns 
over Serbia’s administrative borders and its integrity as a state.*' Indeed, 
MiloSevié had declared triumphantly at Gazimestan that Serbia had “regained 
its state and its dignity.”* The Memorandum and the speech also both 
referred to the betrayal of the Serbian people by their leaders, including 
Serbian communists, who the Memorandum criticised for having allowed 
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Serbia to stagnate economically in the post-Second World War period and 
for their inadequate response to the 1974 Constitution and the Kosovo 
issue.° At Gazimestan, MiloSevié accused Serbian leaders of making conces- 
sions “at the expense of their people” that he said “could not be accepted 
historically and ethically by any nation in the world.””” 

In court, MiloSevi¢é dismissed the Prosecution’s narrative about his speech, 
rejecting any suggestion that it had included content which could have 
fanned the flames of nationalism among Serbs in the audience. He said he was 
proud of the speech, maintained that the Prosecution’s interpretation of it 
was politically motivated.** He also argued that the attitudes of Western 
media and politicians had been fickle, depending on the political context, and 
noted that a contemporaneous article in the Independent had praised his Gaz- 
imestan speech for its language of tolerance and had even cheered him for 
“assuming the mantle of a statesman and Yugoslavia’s natural leader.””*’ Yet, 
ten years later, MiloSevi¢ noted, British Foreign Secretary Robin Cook said 
instead that the speech had not delivered a message of hope and reform, but 
had threatened the use of force."” 


The 1990 Serbian Constitution 


At the time of its adoption, the 1990 Serbian Constitution was seen as an 
endorsement of MiloSevic’s three years of domination over Serbian politics. 
During the trial, discussion about the March 1989 amendments and the 1990 
Constitution was partly focused on technical legal issues, which were 
addressed in great detail by Prosecution expert Ivan Kristan. Kristan — a 
former judge and constitutional law specialist — analysed the amendments and 
singled out several that had most impacted Serbian policy towards Kosovo. 
He concluded that revocation of the autonomy of the provinces by the 
Republic of Serbia was a contravention of the SFR-Y Constitution because it 
required Serbia to assume powers it was not constitutionally granted."’ Kris- 
tan’s position was that the 1990 Serbian Constitution had “abolished crucial 
elements of the autonomous provinces” in a manner that was inconsistent 
with the rule of law.** The provinces had ceased to be federal entities and, 
though they retained a form of territorial autonomy, lost their statehood 
attributes, placing them “in an inferior position to the one they had under the 
SFRY Constitution and the one they had previously had under SR Serbia’s 
Constitution.”” 

Defence witness Ratko Markovi¢é, who was involved in drafting the 1990 
Constitution, was questioned by the Prosecution in cross-examination 
about Article 135, which stipulated that the Serbian Constitution would be 
enforced in accordance with the SFRY Constitution but also, somewhat 
incompatibly, that 


if acts of the agencies of the Federation or acts of the agencies of another 
republic ... violate the equality of the Republic of Serbia or in any other 
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way threaten its interests without providing for compensation, the repub- 
lican agencies shall issue acts to protect the interests of the Republic of 
Serbia. 


Asked to comment on the content of the Article, Markovié denied that it 
gave Serbia primacy over federal agencies or laws and called it a “defensive 
clause” meant to protect Serbia from the acts of other republics. He pointed 
out that similar amendments had been made to the Slovenian Constitution in 
1989, which according to him, had announced Slovenia’s secession." 

Another important change brought about by Serbia’s 1990 Constitution 
was an expansion of the de jure executive powers of the President of Serbia, 
who was designated as head of the armed forces in both times of peace and 
war and was granted the power to order general or partial mobilisations in 
preparation for defence.* This capacity would prove vital to MiloSevié, who 
had been careful — at least ostensibly — to observe constitutional and legal 
requirements, even when organising the kind of public intimidation and pres- 
sure that had been on display in Kosovo during the March 1989 Assembly 
vote. The question of Kosovo and the activism of Kosovo Serbs had been an 
early key to MiloSevic’s ability to exercise his political will at the provincial, 
republic, and federal levels; but after achieving the constitutional changes he 
sought, he distanced himself from Kosovo Serb leaders and moved on to the 
next stage of the plan — the centralisation of the Federation.” 


From the SANU Memorandum to the SPS party 
programme 


Pressured by the introduction of multi-party systems in the other republics, 
MiloSevié eventually had to follow suit; but Serbia was the last to do so, with 
elections held in December 1990. Less than six months before this, in July, 
Milosevic and his political allies had founded the Socialist Party of Serbia, or 
the SPS. Borisav Jovi¢é recalled that MiloSevi¢é had originally rejected the 
introduction of political pluralism in Serbia because he was anxious that 
Kosovo Albanians would gain control of Kosovo and Serbia would lose the 
province. Jovi¢ said MiloSevié was not similarly concerned about Vojvodina 
because “no one there could do anything to us, regardless of multiple parties, 
because of the ethnic composition.”*” 

Four of the 16 contributors to the SANU Memorandum — Milos Macura, 
Antonye Isakovié, Dusan Kanazir, and Mihailo Markovic — became members 
of the Main Board of the SPS.** This meant the party base was a curious 
ideological mix of communists and Serb nationalists, which broadened their 
electoral appeal and facilitated a win of the popular vote. And not surpris- 
ingly, the 1990 SPS party platform had much in common with the SANU 
Memorandum. 

The SPS focused special attention on the position of Serbs outside Serbia, 
promising to 
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regularly monitor the living conditions and development of Serbs living 
in the other republics and abroad, and maintain intensive relations ... 
believing it to be only natural for other nations to maintain such relations 
with their fellow countrymen living in Serbia.” 


Additionally, the platform stated that Serbia would “extend material and 
moral assistance to [Serbs], help improve their living conditions, preserve 
their national identity and cultural traditions and ensure more intensive cul- 
tural development.””’ So, upon winning the December 1990 election and 
forming the first post-communist Serbian government in February 1991, the 
SPS established the Ministry for Serbs Outside of Serbia.°' Concern for the 
status of Serbs living outside the Republic had been expressed in the SANU 
Memorandum, too, and the establishment of a Ministry to address the issue 
renewed it as a pragmatic political question in the months before the out- 
break of war.” 

The SPS also called for a new federal constitution that would allow 
the formation of autonomous provinces “on the basis of the expressed will of 
the population and national, historical, cultural and other specificities.”* 
This seemed inconsistent with the political efforts of Milosevic before 1990, 
when his top agenda item for years had been to revoke the autonomous 
status of Kosovo and Vojvodina. So, the Prosecution asked Defence 
witness Mihailo Markovi¢, a leading SPS ideologue, whether the ability to 
create new autonomous provinces had been intended to legalise the establish- 
ment of Serb territories in Croatia and Bosnia. He answered that indeed, 
this was the intent, meant to correct perceived historic injustices in places like 
the Krajina — where he claimed Serbs had lived for many years “enjoying 
separate rights,” but that those rights had been abolished and could now be 
restored.™* 

The SPS viewed the Kosovo problem as strictly ethnic and proposed 
dealing with it through policies that would reverse demographic shifts in the 
province, repopulating it with Serbs and Montenegrins. Party ideologues sug- 
gested that this would require a multifaceted approach, including “determined 
efforts to stop Serbs and Montenegrins from moving out of the province and 
secure their return,” matched by a campaign that would “tell the world the 
full truth about Kosovo and ... about the causes and grave consequences of 
the actions of Albanians, chauvinists, and separatists.”°? Following their 
December 1990 electoral victory, the SPS had a decade to test this strategy, 
remaining in power at the republic and federal levels until October 2000. 


A failure to centralise the SFRY, 1990-1991 


As the SFRY dissolved, the former republics emerged as nascent states, and 
courtroom narratives on the causes and consequences of Slovenia’s and 
Croatia’s proclamations of independence raised a number of questions. The 
Prosecution asserted that the violent disintegration of Yugoslavia had been 
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the result of Serbia’s rejection of a confederation and the preconceived plans 
of its leaders for a Rump Yugoslav state incorporating parts of other repub- 
lics. But the Defence argued that Yugoslavia’s collapse was triggered by “uni- 
lateral” declarations of independence by Slovenia and Croatia. So, why did 
the SFRY fragment? And moreover, how did the outbreak of the war in 
June 1991 and the ensuing Hague Peace Conference — seen by many as the 
European Community’s last attempt to preserve the common Yugoslav state 
— impact geopolitical realities on the ground? 


A failed attempt by Serbia to control the SFRY through the League of 
Communists 


Slovenia had been the first republic to publicly raise concerns about Serbian 
efforts to revoke Kosovo’s autonomy, straining Slovenian—Serbian relations 
on the eve of the break-up of the SFRY. In court, this period was explored 
during the testimony of Milan Kucan, Slovenia’s former President, who 
explained that Slovenian leadership had organised a public event in late 1989 
in Ljubljana to show support for striking Kosovo Albanian miners. This gen- 
erated a wave of negative reactions from Serbian leaders and from Kosovo 
Serbs — who quickly announced their intention to organise their own public 
rally in Ljubljana, following the example of similar successful events in Vojvo- 
dina and Montenegro. But the gathering, which organisers called the “Rally 
of Truth,’ never took place.*° Kuéan testified that Slovenian authorities had 
assessed the situation and had decided that a rally was not the best way for 
Kosovo Serbs to share their message with the Slovenian public. They were 
concerned that large numbers of Serb demonstrators on the streets of the 
capitol could threaten public security. Milosevi¢ accused Slovenian leaders of 
bias and alleged that, by banning the rally, they had disregarded Kosovo Serb 
victims of Albanian terrorism.” 

The cancellation of the Rally of Truth forced MiloSevi¢ to find other ways 
to influence Slovenia. Emphasising that an atmosphere of emergency and 
crisis faced the Federation, he called for an early Congress of the LC of 
Yugoslavia, which became known as the 14th Extraordinary Congress. It 
took place in January 1990 as division and animosity between Serbian and 
Slovenian leaders heightened, but Slovenian delegates saw the Congress as a 
real chance for progress and, believing solutions to the crisis lay in reforms, 
they prepared a series of proposed federal amendments — ranging from an 
endorsement of political pluralism, to abolition of the crime of “verbal 
offence,” to a proposal to release all political prisoners.» Yet, when votes 
were called on the Slovenian proposals, Milosevié led with one of the very 
first negative responses; and others followed. In the end, every Slovenian 
amendment was rejected without any discussion on its substance. The Slove- 
nian delegates concluded that Milosevic had never actually been interested in 
reform, but in trying to use the Congress to impose Serbian control over the 
LC of Yugoslavia.” 
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The power monopoly inherent in a one-party political system made the 
LC a chief instrument of political control. It was governed by a doctrine of 
“democratic centralism,” according to which delegates were free to have and 
express their own opinions, but were expected to uphold any decision once 
it was made. Thus, by controlling the decision-making processes within the 
LC of Yugoslavia, Milosevi¢é was positioned to influence the transformation 
of the Federation so that, in the end, delegates with minority opinions had to 
accept majority decisions. But the 14th Extraordinary Congress backfired. 
Instead of putting the Federal League of Communists under his control, 
MiloSevié triggered its disintegration. Slovenian and Croatian delegates, dis- 
gusted by his tactics, walked out while the Congress was still in session, and 
both republics held multi-party elections shortly thereafter, breaking the 
monopoly of the LC and changing the political landscape forever. By the end 
of 1990, all six republics had held multi-party elections and the LC of Yugo- 
slavia ceased to exist. 

The Defence narrative was that MiloSevié had acted to preserve Yugosla- 
via at the 14th Extraordinary Congress — in part because this would have kept 
Serbs in a single state — and it was Slovenia that played the leading role in, 
and bore responsibility for, the dissolution of the LC and subsequently of the 
SFRY. Defence witnesses asserted that Slovenian leaders had used their dele- 
gates’ failure at the Congress to justify leaving the Federation but claimed that 
Slovenia’s decision to secede from the SFRY had actually been made prior to 
the Congress.°! The Defence even claimed that Serbian delegates had voted 
against the Slovenian proposals in order to block disingenuous reform 
efforts. 

But the Prosecution argued that MiloSevic’s public statements in support 
of the SFRY had not been matched by his deeds. By obstructing the Sloven- 
ian amendments at the Congress, Milosevic had rejected a reformed Federa- 
tion and had provided legitimacy for the introduction of multi-party systems 
in the republics. Even his trusted ally at the time of the Congress, Borisav 
Jovié, testified that MiloSevi¢’s conduct at the Congress contributed to the 
collapse of the Federation. “One could say that although he firmly advocated 
Yugoslavia and its unity,” explained Jovi¢, “at this Congress he did not work 
for the unity of Yugoslavia but, rather, toward its break-up.” 


Serbia’s obstruction of federal reforms, 1989-1990 


The Prosecution’s line of reasoning was based partly on evidence that, under 
MiloSevic’s leadership, Serbia had opposed essential economic, financial, and 
political reforms proposed by the federal government of SFRY Prime 
Minister Ante Markovié at the end of 1989. This uncooperative and some- 
times obstructive behaviour undercut federal authority and Prosecution wit- 
nesses claimed that this eventually led to the dissolution of the SFRY. 
Markovicé testified that MiloSevié had acted in direct opposition to his 
expressed goal to preserve Yugoslavia, commenting that he “always came out 
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in favour of Yugoslavia. However, at the same time what he was doing was 
undermining Yugoslavia.” 

According to Markovi¢, when he had presented his reform programme for 
a vote in the Federal Assembly, deputies loyal to Milosevi¢ — from Serbia, 
Kosovo, Vojvodina, and Montenegro — had been instructed to vote against it. 
When Markovic’s reforms were adopted by the Assembly anyway, Serbia 
orchestrated an obstruction, objecting to the reforms because they would 
allegedly enrich the wealthier parts of the SFRY but further impoverish the 
poorer parts.°° Borisav Jovié insisted that Serbia had opposed the reforms for 
economic, not political, reasons.°” Still, Ante Markovié was resolute that Ser- 
bia’s response to his programme had been strongly motivated by politics; for 
while the package did include some economic reforms, other political, legal, 
and social reforms would have made it impossible for one leader to usurp 
power, as MiloSevi¢é aimed to do.” 

In December 1990, Serbian opposition to the Markovic reforms reached a 
critical threshold when the republic managed to ulegally transfer 18.2 billion 
dinars (at the time worth over US$1.3 billion) from the National Bank of 
Yugoslavia to the National Bank of Serbia. In his testimony, Markovic called 
the transfer “daylight robbery, pure and simple” and said it “shook the very 
foundations of Yugoslavia.”® After Markovié intervened, MiloSevié repaid 
about 10 billion dinars; however, the balance of the money was never 
returned and the federal government was left weakened and humiliated by 
Serbia’s brazen appropriation of federal financial authority and control.” 

As 1990 passed into 1991, the federal government became almost com- 
pletely dysfunctional and the republics became increasingly noncompliant 
with federal law. Slovenia and Croatia had already opted for independence 
and, as a consequence, allocated to their states the funds that would normally 
have been directed to the federal budget — such as customs revenues and 
taxes. Serbia had stopped paying its dues altogether. By 1991, only Macedo- 
nia and BiH, the poorest republics, continued contributing; and what they 
paid was insufficient to meet the needs of the Federation. More money 
needed to be printed, and while the amount was initially limited by regula- 
tions, when governors from Slovenia and Croatia left the Council of the 
National Bank of Yugoslavia in the second half of 1991, it was no longer 
possible to regulate the emission of currency.’’ Over the course of 1991, the 
federal government slowly surrendered all its authority to republic-level 
leaders who dictated the pace and shape of developments from then on. 


Serbia’s rejection of a confederation 


Discussion among the republics from January to June 1991 was focused on 
the structure of a common state. The question was: Should the Federation 
become centralised as Serbia and Montenegro preferred, or become a confed- 
eration as Slovenia and Croatia proposed? While a majority — Slovenia, 
Croatia, BiH, and Macedonia — favoured a confederation, Serbia and 
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Montenegro demanded a more centralised model. Croatian and Slovenian 
leaders argued that the republics should either form a confederation or opt for 
independence, while Serbian leaders asserted that Serbs should be able to 
remain in a single state even if the SFRY disintegrated. According to Croatian 
Serb politician Milan Babic, MiloSevié said that Serbs could neither live across 
four different states nor consider a confederation a single state.” 

By the summer of 1990, the PSFRY had invited Slovenian and Croatian 
leaders to elaborate in writing on their concept of a modern confederation, 
but in its January 1991 session, the PSFRY rejected the model they pro- 
posed.”? Before that session, in early January, Jovié noted in his diary that 
he and Milosevic had already agreed that Serbs in Croatia would have the 
right to self-determination if Croatia were to secede. In court, Jovic was 
pressed by the Prosecution to explain how Serbs living in other republics 
would be incorporated into a Serb state, which he was adamant would not 
involve “taking over anybody’s territory.”’* Instead, he said the Serbs envi- 
sioned that new borders would be drawn based on ethnic distribution, not 
on already exiting republican borders that encompassed multiple ethnic 
groups. 

Between March and June 1991, the Presidents of all six republics negoti- 
ated the future of the SFRY at five inter-republic meetings.’° No federal rep- 
resentatives were included, reflecting the Federation’s loss of power as the 
republics gained it.”” The most significant development of these meetings was 
the May 1991 Izetbegovic-Gligorov Proposal for a confederation, put forth 
by the leaders of BiH and Macedonia. These two republics had every reason 
to remain in a common state — whether a federation or a confederation — but 
only as long as all of the other republics also stayed, and Bosnian President 
Izetbegovi¢é had been vocal that BiH would only remain in a Yugoslav feder- 
ation if Croatia and Slovenia did. 

MiloSevié had accepted the Izetbegovi¢-Gligorov Proposal at the inter- 
republic meeting held in June 1991 in Stojéevac, near Sarajevo, and he 
repeatedly emphasised this in court.’”’ But it is impossible to know whether 
MiloSevié underwent a genuine change of heart from his insistence on strong 
centralisation or had simply been shrewd enough to recognise that Croatia 
would never accept the Proposal. Prosecution witness Stjepan Kljui¢c, a 
Bosnian Croat politician, testified that Milosevic had in fact only agreed to 
the Proposal because the Croats were sure to oppose it.’ Armed conflict was 
already unfolding in Croatia and the Yugoslav People’s Army (JNA) had 
sided with the rebelling Croatian in carving out the Croatian territory. 
Accepting the Proposal Serbia appeared cooperative with no risk of having to 
commit to its principles. 

MiloSevic’s intentions in Stojcevac were further brought into question by 
an intercepted telephone conversation he had with Bosnian Serb leader 
Radovan Karadzi¢ in June 1991, only days before the meeting, when the two 
had discussed and rejected the Izetbegovié—Gligorov Proposal.’”” Milan Babié 
testified that he had also discussed the Proposal with Milosevic, and had asked 


The end of Yugoslavia 95 


him if perhaps just Serbia and Croatia could form a confederation. According 
to Babi¢, a Croatian Serb, Milosevié said of Croatia, “Let them go. I don’t 
want them.” And then, “I'll join with Greece.”*? Babié concluded that 
despite MiloSevic’s public advocacy for a federation, he wanted to create 
something based more on the self-determination principle than on republican 
sovereignty; in other words, a state that “could be composed not only of 
republics but also of parts ... from other republics.’”’*! 

Indeed, earlier that year, Milosevié had suggested in a PSFRY session that 
“Yugoslavia was created only by Yugoslavs and not republics.” He argued 
that the borders of republics could not constitute state borders because “they 
do not represent boundaries within which Yugoslav nations [of people] 
live.”* Rejecting a confederate model and arguing that a confederation is not 
a state, Milosevic said that each nation had an “equal right to decide freely 
about its destiny” and that Serbs wanted “‘to live in one state.” He called any 
division of the Federation — and the Serb population — into several states “out 
of the question” but said that “every nation wanting to live with the Serbian 
people in the same state on an equal basis is welcome.’’*’ This invitation was 
an empty gesture and other republics were left seeking solutions that did not 
depend on Serbia’s political participation, including gaining recognition as 
independent and sovereign states. 


The debate over responsibility for the disintegration of 
the SFRY 


Milosevic had alluded to the possibility of a political future for Serbia outside 
of Yugoslavia as early as 25 June 1990, in a speech before the Serbian Assem- 
bly. Recognising that other republics were leaning towards a confederation, 
he suggested that Serbia could become an independent state, perhaps with 
new borders, and said that the republic’s draft constitution accounted for this 
possibility. He framed the passage of a new constitution as an opportunity to 
“make clear that Serbia’s current administrative borders are linked exclusively 
to the federative state system in Yugoslavia.” Stressing again that a confedera- 
tion is not a state, but only “a union of independent states,” he declared that 
“all constitutional issues would be opened”, including the question of Serbian 
borders, if a confederal model for Yugoslavia was adopted.** 

The Prosecution viewed this speech as evidence that the 1990 Serbian 
Constitution had been designed to allow for an independent Serbia, and 
argued that it had set the tone for the debate over federal reforms by creating 
uncertainty and concern in other republics — especially in the parts of Croatia 
and BiH where Serbs had a majority — over whether borders could become 
an “open political issue.” Slovenian Milan Kuéan recalled the anxiety that 
was stimulated by MiloSevic’s speech, which Kuéan had interpreted as an 
inference that borders might be re-drawn by force.*” Kuéan also testified 
about the meeting of republic presidents held in Brdo kod Kranja in Slovenia, 
in April 1991, where MiloSevic had remained steadfast that Serbia would 
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never agree to a confederation.*° Given the results of the December 1990 ref- 
erendum on independence held in Slovenia, Ku¢éan had insisted that it was 
time to discuss the issue more concretely; and Croatian President Tudman 
said that if Slovenia declared independence, Croatia would have no choice 
but to do the same.*’ According to Kuéan, MiloSevié told him during a 
private walk that he would not oppose Slovenia’s departure from the SFRY 
but that Croatia was another story. He could not let it go without re-drawing 
its borders, because too many Serbs lived there.** 


The transformative value of the evidence: what 
telephone intercepts revealed 


To help illustrate the contradiction between MiloSevic’s overt and covert 
political and military aims from May 1991 to February 1992, the Prosecution 
relied on recordings of intercepted telephone conversations he held with 
other leaders during this time. Relatively free of caution, these power brokers 
discussed plans for dealing with former Yugoslav republics after the disinteg- 
ration of the SFRY, revealing gaps between their real and proclaimed object- 
ives. By the time they were used in court, the existence of these audio 
intercepts had been known for quite a while. They were first revealed at a 
meeting of the Federal Executive Council (Savezno izvrsno vece, or SIV) of 
the FRY on 19 September 1991, after which selected parts became available 
to the public through the media and in several books.’ Like so much of the 
MiloSevié trial record, these materials are important historical documents that 
are readily available on the ICTY’s website; yet scholars have not explored 
their full potential.” 

The Prosecution tendered 245 telephone intercepts into evidence, all of 
which were authenticated by an expert who worked for the BiH State 
Security Service and had been directly involved in the wire-tapping project. 
They offered a glimpse into conversations Milosevi¢é had with Karadzi¢ and 
with other Serbian, Croatian Serb, and Bosnian Serb officials, and the Pro- 
secution reconstructed the circumstances in which these conversations took 
place by situating them within political, diplomatic, and military contexts that 
added to their evidentiary value. This was done first by discussing them in 
court with witnesses such as Milan Babi¢, the former President of the RSK, 
and General Aleksandar Vasiljevic, the former head of the Military Counter- 
intelligence Service (Kontraobvestajna sluzba, or KOS) — both of whom were 
participants in the conversations or were mentioned in them, and were thus 
well placed to explain and deconstruct the intercepts. 

Conversations recorded between June and October 1991 particularly 
revealed how MiloSevié had insisted on portraying Yugoslav unity to the 
outside world while simultaneously counting on the independence of Slo- 
venia and Croatia to bring an inevitable end to the Federation.”' In late June, 
an exchange between he and Karadzic reflected the development of 
MiloSevic’s rhetoric on Croatian independence specifically, when both leaders 
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were adamant that ‘Serb-designated territories’ in Croatia must be kept in 
Yugoslavia should Croatia secede. Their formulation was that these territories 
were not separating from Croatia, but that Croatia was separating from a 
reduced Yugoslavia in which Serb territories remained.”? That summer, 
Karadzi¢ and MiloSevié also discussed the various initiatives put forward to 
preserve Yugoslavia, including the confederal proposal of Croatian President 
Tudman. When Karadzi¢ worried that Serb plans would be spoiled if 
Tudman agreed to stay in a Yugoslav state, Milosevié exclaimed, “How 
could Franjo stay in Yugoslavia?!” 

In court, however, Milosevié blamed Tudman and his fellow Croatian 
Stjepan Mesi¢é for engineering the collapse of Yugoslavia, and claimed that 
they had worked to pin the Federation’s downfall on Serbian leaders. 
Milosevic suggested to Mesic, who testified as a Prosecution witness, that he 
had planned all along for the dissolution of the Federation, accusing him of 
betraying Yugoslavia and contributing to its break up. It was true that Mesi¢ 
had said in May 1991 that he would be the last President of Yugoslavia; but 
when asked by the Trial Chamber to clarify this statement, Mesi¢ explained 
that he believed at the time that the Yugoslav crisis would be solved by polit- 
ical means, and almost surely by moving to a confederal model — meaning 
that the Federation would cease to exist. “Everyone was dissatisfied with 
Yugoslavia!” he told the Court. “Serbia claimed that it was being 
exploited. ... Croatia was saying that its hard currency was being siphoned off 
to Belgrade. If everybody was dissatisfied, why not adopt a new model?” 
According to Mesi¢, MiloSevic’s obstinacy regarding a strong federation had 
been foreshadowed by events in Kosovo and Vojvodina, pushing the other 
republics towards negotiations, out of fear that this pattern could be repeated 
elsewhere. “I thought that it was better to negotiate for ten years rather than 
to wage war for ten days,” he said, but “some people were in favour of the 
war option, and Slobodan MiloSevié was certainly one of those.””* 

Croatia’s proclamation of independence on 25 June 1991 was identified by 
the Defence as the start of armed conflict with the former republic. In court, 
Milosevic quoted US Secretary of State James Baker, who had said at the 
time that Slovenian and Croatian independence had been declared despite a 
warning from the United States that this could trigger war.”? MiloSevié also 
highlighted the role of Germany, asserting that its “~premature” recognition of 
these new states had led to violence.”° But what MiloSevié failed to acknow- 
ledge was that violence in Croatia had actually begun in August 1990 — with 
a rebellion of Croatian Serbs in the Knin Krajina — and had then intensified 
by April 1991 in the Plitvice region before spreading to both Western and 
Eastern Slavonia in May. By June, the conflict had become a full-scale war. 


Violence and the disintegration of the SFRY 


MiloSevic’s fixation on Croatia as Yugoslavia dissolved was linked to the fact 
that a significant number of Serbs lived there, but he had readily agreed to 
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Slovenia’s departure from the SFRY because the ethnic composition was 
overwhelmingly Slovene and Serbia had no territorial aspirations there. Still, 
in the night following the Slovenian declaration of independence, federal 
armed forces — consisting of JNA units and Federal MUP officers — inter- 
vened to prevent Slovenia’s secession. For the PSFRY to have issued such an 
order, the consent of both the Slovenian and Croatian representatives would 
have been required, and so the question was on whose orders, and for what 
purpose, these forces were called up; a question that was asked in court by 
both the Prosecution and the Defence. 

MiloSevié claimed that the federal government of Ante Markovi¢ was 
responsible for the decision to intervene militarily in Slovenia and accused 
him of having directly ordered the JNA to act, without informing the 
PSFRY.” Markovié rejected this proposition as preposterous, saying that only 
the PSFRY had the authority to deploy the JNA. He acknowledged that 
federal police units had been sent to Slovenia on his authority, to supervise 
federal facilities there, and that they were to be assisted by JNA units already 
deployed along the border.** But, according to Markovié, cooperation 
between the federal police and the JNA border units never happened because 
the JNA had been given separate orders to invade Slovenia by MiloSevic¢, 
who he said had de facto control of the Army.” 

Yet, if Milosevié had no attachment to Slovenia, why would he encourage 
— or even order — JNA intervention there, as suggested by Markovic? What 
would Milosevi¢ gain through military action that could lead to lost lives, 
would meet no strategic objective, and risked inviting negative reactions from 
the West? One theory is that he was manoeuvring to appease JNA leaders, 
who represented the only surviving federal institution and one that could not 
be preserved without the continued existence of the SFRY. Yet, if 
MiloSevic’s claims that he sought to preserve Yugoslavia were true, both Ante 
Markovié and the JNA would have been his natural allies, especially since he 
was aware that JNA leadership viewed Markovic and his government as 
potential partners in ensuring the continued existence of some form of Yugo- 
slavia and, thereby, of the Army.'”° 

Constitutionally, the JNA was obliged to preserve the external borders of 
the SFRY as well as the socio-political order of the Federation.'"! And so, 
when Ante Markovi¢é could not secure reforms that would have saved the 
SFRY, he lost his political authority and the JNA was left in hands of 
Milosevié. But by mid-1991, the composition of the formerly multiethnic 
army had drastically changed so that it was an increasingly Serb force; and 
non-Serb officers were encouraged to leave in light of new political realities 
that followed the Slovenian and Croatian declarations of independence. 

Despite the accusations he levelled against Mesi¢ and Markovi¢ regarding 
the conflict in Slovenia, Milosevi¢ also suggested in his cross-examination of 
Milan Kuéan that the Slovenians themselves had started the war by declaring 
independence without first making efforts to negotiate.'"? Ku¢an firmly 
rejected the assertion that Slovenia had not engaged in negotiations, explaining 
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that the Slovenian Assembly had adopted a Declaration on Disassociation in 
February 1991 only after multiple failed attempts to achieve an agreement on 
the restructuring of the Federation. He said the Assembly had sought consen- 
sus from other republics but only received a response from Croatia.’ Kuéan 
also denied MiloSevic’s proposition that the war in Slovenia was waged over 
customs revenues. According to Milosevic, by taking control of the border 
crossings between the West and the SFRY, Slovenia had appropriated rev- 
enues from custom taxes, which he claimed made up 75 per cent of the 
federal budget.'’* Kuéan replied that the Slovenian government had actually 
deposited income from customs taxes into a special holding fund as it awaited 
a definitive outcome on the future of Yugoslavia or a decision on the matter 
from the Slovenian Assembly.'”” 


The end of Yugoslavia 


The Brioni Declaration 


The war in Slovenia was short-lived, lasting just ten days before it was 
brought to an end on 7 July 1991 by a European Community (EC) brokered 
truce, signed at an international peace conference held on the Croatian island 
of Brioni. The signatories agreed to a ceasefire, to be monitored by an EC 
Monitor Mission, along with a three-month moratorium on the independ- 
ence of Slovenia and Croatia and talks on a political solution for Yugosla- 
via.'"° Ante Markovié, who represented the Federation at the talks, originally 
proposed a six-month moratorium. He felt that three months would not offer 
enough time to achieve a compromise of two extremes — Slovenia’s call for a 
loose confederation on one hand and Serbia’s call for a centralised federation 
on the other.'’” But three months was decided upon; during which the prin- 
ciples of a reformed common state were to be negotiated. 

Branko Kosti¢, a close Montenegrin ally of Milosevic, was involved in the 
negotiations in Brioni as well as in talks held later in The Hague, when he 
was Vice President of the PSFRY. In his testimony, he asserted that the Pro- 
secution either failed to understand, or had deliberately misportrayed, the 
essence of the Brioni Declaration. According to him, its key aims were to 
establish peace and to stipulate that a political solution be sought within three 
months; but Kosti¢é denied any agreement on a moratorium that only tem- 
porarily suspended the independence of Slovenia and Croatia.'’* The Pro- 
secution showed Kosti¢ the text of a Memorandum of Understanding 
attached to the Brioni Declaration that referred to the moratorium, which 
indeed permitted Slovenia and Croatia to declare independence as of 8 
October 1991 if a political solution had not been reached. In fact, it was the 
“implementation of the declarations of independence” that were explicitly 
suspended “for the period of three months.” Nonetheless, Kostié insisted 
that the agreement made by all parties had been to resolve just “the situation 
along the borders” within that time.''° 
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Kosti¢é also testified that negotiators did not intend for that part of the 
Declaration to apply to Croatia, the leadership of which he said had “inter- 
preted in their own way everything that was mutually agreed upon” in order 
to achieve independence. And this characterisation was reflected by 
Milosevic, who spent much time and effort challenging the factual basis of 
the Declaration, in part to contest the date of Croatian independence. This 
was significant from a legal standpoint because it was linked to when the war 
in Croatia became an international armed conflict.'"’ 


The Hague Conference and MiloSevic’s rejection of the 
Carrington Plan 


Following July’s Brioni Declaration, negotiations on the future of Yugoslavia 
were held in The Hague under the leadership of the EC, chaired by British 
politician and diplomat Lord Peter Carrington within the framework of a 
newly formed International Conference on the Former Yugoslavia (ICFY).'” 
The Hague Peace Conference, held from September to December 1991, 
effectively failed by 18 October — an outcome that was not entirely unpre- 
dictable given the “legalistic and inflexible” attitude of Serbia from the 
start.’ In a speech at the opening of the Conference on 7 September, 
Milosevic blamed “unilateral secessionist policy, first of Slovenia and then of 
Croatia,” as the cause of the crisis and alleged that these republics had “jeop- 
ardised the Yugoslav constitutional order.”''* He also insisted that existing 
republican borders could not be seen as inter-state boundaries, qualifying 
them as merely administrative and arguing that the independence of former 
SFRY republics was thus illegal.''* 

Still, when negotiators met alone with MiloSevi¢ and his Croatian coun- 
terpart Tudman on 4 October, both consented to three fundamental com- 
ponents for a general agreement to be presented at a plenary session two 
weeks later: 


a loose association or alliance of sovereign or independent republics; 
adequate arrangements for the protection of minorities, including human 
rights guarantees and possible special status for certain territories; and 

3 no unilateral changes to borders.'?° 


Ne 


This meant that a loose federation of sovereign states would be formed by 
allowing all the republics to first declare independence, as Slovenia and 
Croatia did on 8 October, and then build political, economic, and other ties 
from there.''’ But the plenary session at which this proposal was presented 
ended without an agreement. 

Attempting to depict what occurred between 4 October and 18 October 
and led to Milosevic’s eventual rejection of the Carrington Plan, the Prosecu- 
tion presented a revealing courtroom reconstruction of behind-the-scenes 
dynamics in the days before the critical plenary session. Along with the 
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testimony of witnesses, a memoir by Momir Bulatovié — who was President 
of the Republic of Montenegro at the time of the Conference — helped the 
Prosecution piece together the details. In Pravila cutanja (“Rules of Silence’), 
Bulatovic offered valuable insight into this period. The Prosecution had 
planned to introduce the book when he appeared as a Defence witness, but 
an opportunity to present excerpts of it arose earlier when Bulatovic’s former 
colleague Branko Kosti¢ testified in February 2006. And so, the Prosecution 
referred to parts of Bulatovi¢c’s book in its cross-examination of Kosti¢ as a 
jumping-off point for discussion of the Hague Conference, calculating that 
even if Bulatovié did not end up testifying, the most valuable parts of his 
book would still be tendered into evidence through Kosti¢’s testimony. 

According to the Prosecution narrative that developed, events directly 
leading to MiloSevic’s reversal regarding the Carrington Plan began in Bel- 
grade on 14 October, when he called a meeting with his allies and Serbian 
and Montenegrin leaders all agreed to accept the plan.''’ Two days later, Car- 
rington sent a draft proposal for final consideration to all parties, based on the 
three components that had been agreed upon by MiloSevié and Tudman. 
The next day, 17 October, MiloSevic met with the JNA while Bulatovié led 
the Montenegrin Assembly in a vote on whether to accept the plan.'!” But 
Milosevic’s meeting, which he expected to be routine, took an unexpected 
turn; and Bulatovic, who had fought hard to persuade Montenegro Assembly 
members to vote in favour, received a call from Milosevic during the Assem- 
bly session with surprising instructions not to accept the plan. MiloSevi¢ said 
that Serbia would reject the proposal and advised Montenegrin leaders do the 
same, with no explanation as to why. 

Bulatovi¢é agreed to convey MiloSevic’s message to members of the Mon- 
tenegrin ruling party, the DPS, after which MiloSevi¢é reckoned that the DPS 
majority would vote against the plan; but the Montenegrin Assembly voted 
in favour of it.'”° On his flight to The Hague, Bulatovié was torn — still unde- 
cided about whether he should accept Carrington’s proposal. But in the end, 
he voted in favour, prompting an angry reaction from MiloSevié.'”! 

In his book, written years later, Bulatovié explained why Milosevic had 
backpeddled from his original consent. Apparently, JNA leadership, headed 
by Veljko Kadijevic, had rejected the plan because it would abolish the SFR-Y 
and thereby the Army. Arguing that the Federal Constitution explicitly 
forbade such action, JNA leaders told MiloSevi¢é that they would challenge 
civil leadership in the event of a breach of the Constitution — a statement that 
some interpreted as a threat of a coup d’état.'"* This had swayed MiloSevié 
because he knew he could not risk disobeying the JNA hierarchy without 
putting his power at stake; and he needed the Army to implement the next 
stage of his plan. 

Smija Avramov had given a similar account of these events in her book, 
published before Bulatovic’s, in 1997. She described the arrival of the draft 
Carrington Plan in Belgrade on 16 October as having been received as 
“lightening from the blue sky.” Avramov agreed that it was the meeting on 
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17 October between Serbian and JNA leadership that had prompted 
MiloSevié to change his mind, and she asserted that the speech MiloSevi¢é gave 
at the plenary session on 18 October in The Hague was a synthesis of the 
opinions expressed the night before in Belgrade.'” 

MiloSevié’s rejection of the Carrington Plan at the plenary session effect- 
ively ended the talks; and while negotiators still aimed to reach an agreement 
by November, Milosevic worked actively against this in the two weeks from 
18 October to 1 November. Serb leaders such as Milan Babi¢, President of 
the self-proclaimed Republika Srpska Krajina (in Croatia) at the time, testi- 
fied that MilosSevié had lobbied on behalf of the plan before the plenary 
session, and in particular the component that granted “special status” to Serbs 
in Croatia — a feature Babié was not enthusiastic about because he worried 
that Serbia would get its state and leave “the Croats to take revenge” on 
Croatian Serbs who had established separate entities within Croatia.'** But 
after MiloSevic’s sudden change of heart, Babic was summoned by Milosevic, 
along with Karadzic, to a meeting in Bosnia where they were both instructed 
to reject the plan. Babié deduced that this directive was linked to the fact that 
the plan awarded special status to all minorities, which would have restored 
the rights of Kosovo Albanians and reversed years of work by MiloSevi¢ as 
the champion of Serbs in Kosovo.'”° 

In a dramatic epilogue to events in The Hague, Momur Bulatovi¢é ended 
up changing his position on the Carrington Plan as soon as he returned to 
Montenegro, reportedly under the threat of removal from office.'”° In his 
book, Bulatovié described the harassment he endured, from intimidation, to 
accusations that he was a traitor, to rumours that he had sold his vote to the 
Italians — who were said to have committed themselves to financial aid for 
Montenegro in exchange for a favourable vote on the plan.'”” Under pressure 
from the public and MiloSevi¢, Bulatovi¢é co-signed an amendment to the 
plan, jointly filed by Serbia and Montenegro, which proposed that the rights 
of those who wished to continue living in a joint state also be recognised.'* 
But MiloSevié presented a different version of this history, suggesting during 
his examination of Defence witness Vojislav Se%elj that Bulatovié’s initial 
decision to sign the Carrington Plan was proof that Milosevic had not con- 
trolled Montenegrin leaders. Seelj agreed and added that Bulatovié had even- 
tually changed his mind because of pressure from Montenegrin citizens, not 
Milosevié.'”? But this claim was incompatible with Se¥elj’s own reference to 
MiloSevié as “political figure number one.”!”? 


Establishing the nature of Yugoslavia’s disintegration 


One important corollary of the Hague Peace Conference was a list of Opinions 
formulated by the Badinter Arbitration Commission. The Commission had been 
formed to assist Lord Carrington in addressing issues raised by the parties to the 
talks. Named for Chairman Robert Badinter, a Constitutional Judge from 
France, the Commission issued 11 Opinions over the course of the Conference. 
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The Commission’s first Opinion addressed opposing interpretations of the 
declarations of independence that were made by former SFRY republics. 
Serbia assumed that the SFRY would continue to exist despite what it saw as 
the secession of some republics; but the other republics didn’t view their pro- 
clamations of independence as secession because they felt that the SFRY had 
functionally disintegrated when several constituent units decided to leave the 
Federation. The Badinter Commission responded, inter alia, that upon four 
republics having expressed a desire to become independent, the SFRY was 
indeed in a process of dissolution. Both Slovenia and Croatia had declared 
independence on 25 June 1991, after referendums held in December 1990 
and May 1991 respectively. Macedonia had voted in favour of independence 
in a referendum held in September 1991, and the BiH Assembly adopted a 
resolution on sovereignty on 14 October 1991 — though its validity was con- 
tested by the Bosnian Serb community.'*! The Commission stated that the 
question of state succession was for the republics to settle according to the 
principles and rules of international law, and that it was up to any republics 
that wished to do so to work together to form new institutions.'** 

Opinion No. 3 answered the question of whether internal boundaries 
between Croatia and Serbia and between Serbia and BiH could be regarded as 
external borders under international law. In an elaborate response, one of the 
points made by the Commission was that these boundaries “may not be altered 
except by agreement freely arrived at.” The Opinion also stated that, where 
existing boundaries became frontiers in the international legal sense through 
political processes, those borders must be respected per the principles of the 
United Nations Charter; and further that “the alteration of existing frontiers or 
boundaries by force is not capable of producing any legal effect.” 

The Commission’s last Opinion, No. 11, was issued on 16 July 1993 and 
responded to questions about the precise dates that SFR Y successor states 
achieved independence. The findings of the Commission were that: Croatia 
and Slovenia became independent on 8 October 1991, in accordance with 
the Brioni Declaration; Macedonia officially became a sovereign state on 17 
November 1991; and BiH attained independence on 6 April 1992. Regarding 
BiH, the Commission cited its own Opinion No. 4, issued on 11 January 
1992, which had stipulated that BiH independence ought to be contingent 
on a referendum, and noted that one had been held on 29 February and 1 
March 1992.'*4 

MiloSsevié did not accept the authority accorded to the Badinter Commis- 
sion by the Prosecution and the Trial Chamber, referring to the logic of its 
Opinions as “legal metaphysics.”'* In his August 2004 Opening Statement, 
he harshly criticised the international community for recognising the inde- 
pendence of secessionist states, which he said had destroyed not just the 
SFRY but the “United Nations system ... [and] the corpus of principles upon 
which world civilisation was based.”'*° MiloSevié felt the international com- 
munity had played a two-faced game and that the Serbian delegation had 
been betrayed at the Hague Peace Conference. 
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To support his assertion that there had been “a great deal of rhetoric 
involved in the destruction of Yugoslavia,” Milosevic asked Defence witness 
Vladislav Jovanovié to recount a meeting held on the initiative of French 
President Frangois Mitterand on 29 August 1991, designed to convince Serbia 
to agree to the principles of the Conference. Jovanovic, who had accom- 
panied MiloSevic¢ in his capacity as Minister of Foreign Affairs, testified that 
Mitterand informed the Serbian delegation then of the appointment of 
Robert Badinter as head of the Arbitration Commission. Mitterand report- 
edly told them that he considered Badinter his personal friend and therefore 
Serbia’s friend, too; and he assured MiloSevi¢ that members of the Commis- 
sion would be presidents of the constitutional courts of Greece, France, 
Britain, and Germany — suggesting that there would be at least three members 
sympathetic to the Serb cause.’ According to Jovanovi¢é, Mitterrand had 
acknowledged Serbia’s “strong political and historical arguments” and said 
there was no reason to worry that Serb interests would be overlooked at the 
Conference.'* 

Expecting the international support they believed had been assured in 
Paris, the Serbian delegation was unpleasantly surprised by what they encoun- 
tered at the Hague Conference, where they felt the republics that had chosen 
independence were favoured from the very first days. Their perspective was 
that the Conference had ended with a take-it-or-leave-it diktat and that 
republics which did not accept the Carrington Plan were punished through 
sanctions.'’ But as a backdrop to talks, armed conflict in Croatia had con- 
tinued, practically unabated. A ceasefire had been reached on 17 September 
in Igalo, Montenegro, when Milosevi¢é, Tudman, and JNA General Kadijevi¢ 
met with Lord Carrington and agreed to an immediate end to hostilities. 
However, the JNA began a large-scale operation in Croatia just two days 
later, and the fighting went on as negotiations in The Hague — which had 
come in response to JNA operations in Croatia — failed.'"° MiloSevié’s rejec- 
tion of the Carrington Plan was the effective end to any possibility that Slov- 
enia and Croatia would remain in a Yugoslav state, making his plan to 
centralise the SFRY futile. But MiloSevi¢ moved on to the third of his goals, 
and his attempts to create a reduced Yugoslavia that would incorporate “Serb- 
designated territories’ in Croatia is examined in the next chapter. 


Notes 


1 Markovié was a Professor of Constitutional Law who was involved in drafting 
amendments to the Serbian Constitution in 1990, the RSK Statute in 1991, and 
the FRY Constitution in 1992. He was an active SPS politician and became 
Deputy Prime Minister of Serbia in 1998 — a critical time in the Kosovo crisis — 
and was a principle negotiator at the failed Rambouillet talks in February 1999. 
Markovic’s academic work and his involvement in the drafting of important 
constitutional texts, together with journal articles he wrote in the 1990s, proved 
to be of significant probative value for establishing the real goals of Serbian polit- 
ical and military leadership at that time, notwithstanding his attempts in court to 
minimise the importance of the role he played. 


The end of Yugoslavia 105 


For the article as written in B/C/S, see: Ratko Markovié, “Drzavnopravni 
Polozaj Srbije i Njeno Opredelenje za Zajedni¢éku Drzavu sa Crnom Gorom,” 
Pravni Zivot 42, no. 3-4 (1992). For the English translation, see: Ratko Marko- 
vic, “Constitutional Status of Serbia and Her Choice for Joint State with Mon- 
tenegro,” Exhibit P824a. 

Ratko Markovié, “Constitutional Status of Serbia...” Exhibit P824a, 3-4. 

Ibid., 4. 

Ibid., 1. 

Testimony of Ratko Markovié (24 January 2005), 35526-35527. ; 
Intercept of Conversation between Radovan Karadzi¢é and Dobrica Cosi¢, 11 
November 1991, Exhibit P613.113a. 

Mihailovié and Krestié, Memorandum of the Serbian Academy of Sciences and Arts, 
139. 

Testimony of Branko Kosti¢ (25 January 2006), 47607-47608. 

Bosko Krunic¢, interview (17 April 2005). 

Testimony of Kosta Bulatovié (14 April 2005), 38561. 

Ibid., 38560-385601. 

Testimony of Ratko Markovié (19 January 2005), 35339-35341. 

For example, MiloSevi¢ had roots in Montenegro but identified himself as a 
Serb, while his brother made a career in Yugoslav diplomacy as a Montenegrin. 
Testimony of Nikola Samardzi¢é (8 October 2002), 11160-11162. Montenegrin 
Pavle Bulatovié was the Federal Minister of Internal Affairs of the FRY and later 
the Defence Minister (until his assassination in 2000, which remains unsolved), and 
Momir Bulatovié and Milo Dukanovié both started impressive political careers as 
well, becoming the President and Prime Minister of Montenegro respectively. 
Slobodan MiloSevi¢, speech as recorded in “Unauthorised Transcript of the 2nd 
Session of the Central Committee of the League of Communists of Yugoslavia,” 
30 January 1989, Exhibit P447.2a. 

Testimony of Dr. VukaSin Andrié (23 February 2005), 36556; Testimony of 
Vukasin Jokanovié (2 December 2004), 34130. 

The new leadership consisted of Rahman Morina, Ali Shukri, and Sinan Hasani. 
See: Testimony of VukaSin Jokanovié (2 December 2004), 34130-34131. 

Death of Yugoslavia, “Enter Nationalism,” Part I, produced by Brian Lapping 
Associates, BBC, 1995. 

Borisav Jovi¢, Knjiga 0 Milosevicu (Belgrade: Nikola Pasi¢, 2001), 15-16. 

Death of Yugoslavia, Part I. 

Testimony of VukaSin Jokanovié (2 December 2004), 34141. 

Testimony of Ibrahim Rugova (3 May 2002), 4190-4191; and (6 May 2002), 
4330-4331. 

Testimony of Vukasin Jokanovié (1 December 2004), 34063-34064. 

Testimony of Adnan Merovci (24 May 2002), 5479-5480. 

Testimony of Mihailo Markovié (17 November 2004), 33503. 

Testimony of Veton Surroi (18 April 2002), 3467-3468. 

Testimony of Halit Barani (27 February 2002), 1173-1174; and (28 February 
2002), 1277-1279 and 1306-1307. 

Testimony of Kosta Bulatovié (14 April 2005), 38554-38556. 

Renaud de la Brosse, Political Propaganda and the Plan to Create a “State for all 
Serbs”: Consequences of Using the Media for Ultra-Nationalist Ends, Expert Report, 
January 2003, Exhibit P446.2, 45. 

“Speech, Gazimestan,” 28 June 1989, Exhibit D251.1A, 2-3. 

Testimony of Stjepan Mesié (1 October 2002), 10517-10518. 

Ibid., 10518. 

Mihailovié and Kresti¢é, Memorandum of the Serbian Academy of Sciences and Arts, 
125-127 and 139. 


106 The end of Yugoslavia 


Sie: 


36 


“Speech, Gazimestan,” 1. Also see: Testimony of Mihailo Markovié (17 Novem- 
ber 2004), 33503-33505. 

Mihailovié and Kresti¢é, Memorandum of the Serbian Academy of Sciences and Arts, 
124-127. 

Ibid. 

Trial Transcript, Defence Opening Statement (1 September 2004), 32291. 

Ibid., 32291-32294. Also see: “MiloSevié Carries Off the Battle Honours,” Inde- 
pendent, 29 June 1989. 

Trial Transcript, Defence Opening Statement (1 September 2004), 32291-32294. 


Ivan Kristan, Report on Constitutional and Legal Issues in the Case Against Slobodan 
Milosevic, 4 April 2003, Expert Report, Exhibit P524a, 84. 

Ibid., 85. 

Ibid. 

Testimony of Ratko Markovi¢é (24 January 2005), 35529-35530. Also see: 


“Federal Republic of Yugoslavia, Republic of Serbia,” in Constitutions of Depend- 
encies and Special Sovereignties, eds Albert P. Blaustein and Eric B. Blaustein 
(Dobbs Ferry: Oceana, 1994). This book was tendered into evidence as Exhibit 
P319.1a. 

Kristan, Constitutional and Legal Issues in the Case Against Slobodan Milosevié, 57. 
Miroslav Solevié, interview. 

Borisav Jovié, Rule 89 (F) Witness Statement, 18 November 2003, Exhibit 
P596.1a, para. 13. His book, Poslednji dani SFRJ (“Last Days of the SFRY”’), was 
tendered into evidence in English as Exhibit P596.2a. 

Testimony of Mihailo Markovié (17 November 2004), 33489. 

Ibid., 33560. Also see: “Programme of the Socialist Party of Serbia from the First 
Congress,” 16-18 July 1990, Exhibit P469.3a. 

“Programme of the Socialist Party of Serbia from the First Congress,” 16-18 July 
1990, Exhibit P469.3a. 

The Ministry for Relations with Serbs Outside of Serbia was established on 5 
February 1991. The Ministry existed until 1998 and was led by three Ministers, 
all SPS members: Stanko Cvijan (1991-1993); Bogoljub Bjelica (1993-1994); 
and Radovan Pankov (1994-1998). 

Mihailovié and Kresti¢é, Memorandum of the Serbian Academy of Sciences and Arts, 
133: 

Testimony of Mihailo Markovié (17 November 2004), 33560. 

Ibid., 33561. 

See: “Programme of the Socialist Party of Serbia from the First Congress,” 10-11. 
Testimony of Milan Kuéan (21 May 2003), 20970. 

Ibid., 20973. 

Ibid., 20874-20875. The crime of ‘verbal offence’ refers to public expressions in 
opposition to the political system or state, which were treated as criminal 
offences under communism. 

Ibid., 20875. 

Testimony of General Imra Agoti¢é (30 June 2003), 23417-23418. 

Testimony of Mihailo Markovié (17 November 2004), 33493-33495. Also see: 
Testimony of Marko Atlagi¢ (22 February 2006), 48665-48666. 

Testimony of Marko Atlagi¢ (22 February 2006), 48667. 

Testimony of Borisav Jovié (19 November 2003), 29199. Also see: Borisav Jovié, 
Witness Statement, para. 159. 

Testimony of Ante Markovié (15 January 2004), 30920-30921. 

Testimony of Ante Markovié (23 October 2003), 28023. 

Ibid., 28003-28008. 

Testimony of Borisav Jovi¢ (20 November 2003), 29359-29365. 

Testimony of Ante Markovié (23 October 2003), 28007-28008. 


76 


ae 


The end of Yugoslavia 107 


Ibid., 28011-28012. 

Ibid., 28013-28014. 

Ibid., 28015. 

Testimony of Milan Babié (19 November 2002), 13011-13012. 

Testimony of Milan Kuéan (21 May 2003), 20890-20891. 

Testimony of Borisav Jovié (20 November 2003), 29443. 

The first meeting was held in Split (Croatia) on 28 March 1991, then others fol- 
lowed in Brdo kod Kranja (Slovenia) on 11 April 1991, Ohrid (Macedonia) on 
18 April 1991, Cetinje (Montenegro) on 29 April 1991, and Stojéevac (BiH) on 
6 June 1991. 

On this, Markovié remarked in court: “You excluded the rest of us from these 
discussions because you were the actual people in power. That is, the republics 
rather than the federal institutions.” Testimony of Ante Markovié (15 January 
2004), 30885-30886. 

For discussion on the Izetbegovi¢-Gligorov Proposal, see: Testimony of Audrey 
Budding (24 July 2003), 24947-24948; Testimony of Milan Milanovié (15 
October 2003), 27625-27626; Testimony of General Milosav Dordevié (11 
March 2003), 17618-17619; Testimony of Nikola Samardzié (10 October 2002), 
11429-11430; Testimony of Ibro Osmanéevié (24 November 2003), 29528. 
Testimony of Stjepan Kyjuié (15 July 2003), 24480-24481. 

Intercept of Conversation between Radovan Karadzi¢é, Slobodan MiloSevié, and 
Nikola Koljevi¢é, 4 June 1991, Exhibit P613.5a. 

Testimony of Milan Babié (3 December 2002), 13805. 

Ibid. 

BBC Summary of World Broadcasts (17 January 1991), “Other Reports on 
SFRY Presidency Session,” Exhibit P469.5. 

Ibid. 

“Transcript of Speech by Slobodan MiloSevié in the Serbian Parliament regarding 
the New Constitution of Serbia,” 25 June 1990, Exhibit P447.6a. 

Testimony of Milan Kuéan (21 May 2003), 20887-20889. 

Ibid., 20893. 

Ibid., 20894. 

Ibid. 

For example, see: Stipe Mesi¢, Kako smo srusili Jugoslaviju (“How We Destroyed 
Yugoslavia”) (Zagreb: Globus International, 1992), 236; Dusko Doder and 
Louise Branson, Milosevic: Portrait of a Tyrant (New York: The Free Press, 1999), 
95-96; and Paul Williams and Norman L. Cigar, A Prima Facie Case for the Indict- 
ment of Slobodan Milosevié (Washington, DC: Alliance to Defend Bosnia- 
Herzegovina, 1996), 20-21. Parts of the conversations were also published in the 
Serbian daily Vreme on 30 September 1991, and two years later in Politika Ekspres 
and Srpska re¢ on 24 May 1993. 

An important step was taken in this direction by Josip Glaurdi¢ in: “Inside the 
Serbian War Machine: The Telephone Intercepts, 1991-1992,” East European 
Politics and Societies 23, no. 1 (February 2009): 84-104. 

For example, see: Intercept of Conversation between Radovan Karadzié and 
Slobodan Milosevié, 17 June 1991, Exhibit P613.9a. 

Intercept of Conversation between Radovan Karadzié and Slobodan MiloSevic¢, 
24 June 1991, Exhibit P613.13a. 

Intercept of Conversation between Radovan Karadzié and Slobodan MiloSevic¢, 
9 August 1991, Exhibit P613.30a. 

Testimony of Stjepan Mesié (2 October 2002), 10669-10671. 

Trial Transcript, Defence Opening Statement (18 February 2002), 456-458. 
Ibid., 482. 

Testimony of Ante Markovié (15 January 2004), 30830-30831. 


108 The end of Yugoslavia 


112 


lis 


114 
115 
116 


iy 


118 


119 
120 
121 
122 
123 


Ibid., 30832. 

Ibid. 

Intercept of Conversation between Radovan Karadzié and Slobodan MiloSevic¢, 
17 June 1991, Exhibit P613.9a. 

See: “The Socialist Federal Republic of Yugoslavia Constitution (1974),” 
Exhibit P131a. 

Testimony of Milan Kuéan (21 May 2003), 20910-20911. 

Ibid., 20912-20913. 

Trial Transcript (21 May 2003), 20910-20911. 

Testimony of Milan Kuéan (21 May 2003), 20913-20925. Also see: Testimony 
of Ante Markovié (15 January 2004), 30899-30900. 

“Brioni Joint Declaration,” 7 July 1991, Exhibit P330.35a. The text of the Dec- 
laration is also available in Exhibit D333.63e, excerpted from Branko Kostié, Lest 
We Forget (Beograd: Obodsko Skivo, 1996). 

Testimony of Ante Markovié (23 October 2003), 28049-28050; and (15 January 
2004), 30848. 

Testimony of Branko Kosti¢é (1 February 2006), 32168-32170. Kosti¢ also 
argued that there were inconsistencies in the text and that “the dissolution of 
Yugoslavia is being linked to two different dates.” Also see: Testimony of Ratko 
Markovié (18 January 2005), 35171-35172. 

“Documents of the European Communities, including the ‘Memorandum of 
Understanding on the Monitor Mission to Yugoslavia’” (13 July 1991), Exhibit 
P946a, 3. 

Testimony of Branko Kostié (13 February 2006), 48312-48317. 

The distinction between internal and international armed conflict is important in 
international criminal law. In this case, once Croatia or Bosnia became recog- 
nised as independent, military action by Serbian-controlled forces exposed 
Serbian leaders to investigation as possible war criminals. 

The ICFY would become the forum for peace negotiations until the end of the 
conflict in BiH in 1995. The Hague Peace Conference marked the first of many 
ICFY negotiations, which moved to Geneva throughout the war. 

“Official Report on Conference of Yugoslavia,” No. hagc895/cpeu1020, 20 
September 1991, Exhibit P777. 

Testimony of Vladislav Jovanovié (14 February 2005), 36048-36051. 

Testimony of Herbert Okun (28 February 2003), 17084-17085. 

Testimony of Kosta Mihailovié (17 December 2005), 34767-34768. Also see: 
“Official Report on Conference on Yugoslavia,” No. hagc1224/cpeu137, 18 
October 1991, Exhibit P778. 

See: “Joint Session of all Chambers of the Parliament of the Republic of 
Croatia,” 8 October 1991, Exhibit P641.22a. It states that, following the end of 
the three-month moratorium agreed to in the Brioni Declaration, “the Republic 
of Croatia severs all state/legal ties ... [with] the previous SFRY and disavows 
the legitimacy and legality of all borders of the former federation.” 

Momir Bulatovié, Pravila ¢utanja (Belgrade: Narodna knjiga, 2004), 66-69. An 
English translation of an excerpt of the book was tendered into evidence. See: 
“Momir Bulatovic’s Book Rules of Silence,” Excerpt of pages 65-77 and 93, 
Exhibit P942a. Also see: Testimony of Branko Kostié (8 February 2006), 
48204—48207; and (13 February 2006), 48382-48383. 

Testimony of Nikola Samardzié (10 October 2002), 11434. 

Bulatovi¢, Pravila éutanja, 69-73. 

Testimony of Nikola Samardzié (8 October 2002), 11225. 

Bulatovic, Pravila Cutanja, 85. 

Smilja Avramov, Postherojski rat Zapada protiv Jugoslavije (Belgrade: Akademija za 
diplomatiju i bezbednost, 1997), 274. 


124 
125 
126 
127 
128 
129 


130 
131 


Ee 
133 
134 
1355 
136 
137 
138 
139 
140 


The end of Yugoslavia 109 


Testimony of Milan Babié (21 November 2002), 13197. 

Ibid., 13199-13201. 

Testimony of Nikola Samardzi¢é (8 October 2002), 11227-11229. 

Testimony of Smilja Avramov (8 September 2004), 32543. 

Testimony of Branko Kosti¢ (2 February 2006), 15863-15864. 

Testimony of Vojislav SeSelj (1 September 2005), 43617-43618. Se¥elj claimed it 
had been “impossible” for MiloSevié to gain control over Montenegro and that 
leaders there had espoused positions close to his only to gain power. 

Ibid., 43619. 

“Conference on Yugoslavia Arbitration Commission (Badinter Commission): Opin- 
ions on Questions Arising from the Dissolution of Yugoslavia (Nos. 1,3,5,8,11),” 
Exhibit P641.32.2-5a. Opinion No. 1 was published 27 November 1991. 

Ibid. 

Ibid. Opinion No. 3 was published 11 January 1992. 

Ibid. Opinion No. 11 was published 16 July 1993. 

Trial Transcript, Defence Opening Statement (31 August 2004), 32159. 

Ibid. 

Testimony of Vladislav Jovanovié (14 February 2005), 36048. 

Ibid., 36050-36051. 

Ibid., 36051. 

The Security Council passed Resolution 713 on 25 September 1991, noting its 
alarm about “violations of the cease-fire and the continuation of fighting.” 


4 The formation of the 
Republika Srpska Krajina 
(RSK) and the policy of ethnic 
separation in Croatia 


Following the failure to centralise Yugoslavia, Slobodan MiloSevi¢ and the 
political and military circles he controlled, instructed and supported Serbs in 
Croatia to create self-declared “Serb Autonomous Regions” (Srpska autonomna 
oblast, or SAO) along the projected western borders of a future Serb state. 
The creation of the SAOs in Croatia marked the point at which criminality 
entered the conflict, and according to the indictment, Milosevi¢ — who was 
President of the Republic of Serbia at the time — exercised considerable 
control over other JCE participants and, through the PSFRY, over Serb- 
controlled forces in Croatia. These forces allegedly attacked and took control 
of Serb-claimed territories and then created a climate of persecution and 
destruction to drive out non-Serbs. 

The indictment also alleged the murder of hundreds of non-Serb civilians 
and the forcible transfer of at least 170,000, as well as the imprisonment of 
thousands more in deplorable and inhumane conditions.' The Prosecution 
argued that ethnic violence in Croatia had resulted from the Serb policy of 
ethnic separation. But the Defence asserted that the creation of the RSK was 
a legitimate right of Serbs who wanted to remain living in Yugoslavia and did 
not want to live in a newly independent Croatia. 

MiloSevié’s de jure position was different in each of the three indictment 
periods for which he was charged; but in the period relevant to the Croatia 
indictment, as President of Serbia, he had no direct political authority at the 
federal level. Yet, by gaining indirect control of the PSFRY, he effectively 
gained control of federal armed forces. Thus, charges against Milosevic for 
crimes allegedly committed in Croatia were based on his de facto power, 
exercised at various levels of government through a number of proxies — 
members of the PSFR-Y, commanders of the JNA, individuals in the Serbian 
Ministry of Internal Affairs, leaders of para-state special operations units, and 
Croatian Serb politicians. 

Evidence on MiloSevic’s responsibility for the violence in Croatia, both de 
facto and de jure, included transcripts from PSFRY sessions that were crucially 
important to understanding the degree to which Milosevi¢é had cooperated 
with the PSFRY and JNA to establish the western borders of a Rump Yugo- 
slavia through a policy of ethnic separation.” His role as the de facto leader of 
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all Serbs was also exposed in telephone intercepts between him, Radovan 
Karadzic, and other Serb politicians. Further, these intercepts showed the 
extent of their joint planning, which had undermined the SFRY while 
Serbian authorities simultaneously claimed they were working to preserve it. 
Some evidence presented in the courtroom had unexpected impact. Video 
evidence revealing Milosevic’s role in creating a para-state unit designed to 
operate covertly outside of Serbia during the wars of the 1990s played a trans- 
formative role in the courtroom and in Serbian society. 


The armed rebellion of Serbs in Croatia, 1990 


In the 1986 SANU Memorandum, Serbian intellectual elites had dramatically 
expressed concerns about the position of Serbs in Croatia, writing that they 
were facing their biggest existential threat since the Second World War, 
when the extremist Ustasha movement had been in power. The Memoran- 
dum called for an immediate solution and warned that the failure to find one 
would be disastrous, not only for Croatia but for Yugoslavia as well.’ Bel- 
grade’s position regarding the status of Croatian Serbs was solidified when the 
Croatian Democratic Union (Hrvatska demokratska zajednica, or HDZ), a 
nationalist party led by Franjo Tudman, won and formed a government after 
elections in early 1990. Inter-ethnic relations were strained by the ideological 
confusion of Tudman’s post-communist government, which alienated both 
former Croatian communists and Croatian Serbs, who made up 12 per cent 
of the population.* During election campaigning, the HDZ had distanced 
itself from the region’s communist past and, by uniting the Croatian anti- 
communist opposition, had opened its doors to political emigrants with sym- 
pathies towards the Ustasha movement and the Ustasha-led Independent 
Croatian State (NDH) of the Second World War.* 

It was understandable that the political revival of NDH symbolism alarmed 
Croatian Serbs, who had faced a policy of genocide by NDH leaders during 
the Second World War. Former Croatian Serb politician Marko Atlagi¢ testi- 
fied for the Defence that a hostile atmosphere had been created by the newly 
installed Croatian government, which he alleged aimed to establish an inde- 
pendent Croatia devoid of Serbs. To illustrate this point, he referred to 
“purges” of Serbs from sectors such as the police and Territorial Defence 
Units.° And, although Serb parties were represented in the Croatian Parlia- 
ment, the Sabor, the most successful of them — the Serb Democratic Party 
(Srpska Demokratska Stranka, or SDS)’ — left the body by July of 1990. 

In response to the HDZ win, Croatian Serbs from the Knin region made 
it a top priority to gain autonomy in the areas where they constituted a 
majority. The starting point for the creation of the Serb Autonomous Region 
of Krajina, with Knin as its administrative centre, was the Declaration of the 
Sovereignty and Autonomy of Serbian people in Croatia, adopted by the 
Serbian Assembly on 25 July 1990. The Declaration stipulated that 
Serbs from the Republic of Croatia were fully entitled to opt for a federal or 
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confederal system, either jointly with Croatia or independently. It also 
declared that the Serb National Council, a self-proclaimed assembly of 
Croatian Serbs, had the right to hold referendums on all issues relevant to the 
status of Serbs in Croatia and Yugoslavia, including regarding the establish- 
ment of autonomy.” 

The formation of this first SAO in Croatia came at the hands of Milan 
Babic, a dentist by profession and a communist who, after the fall of com- 
munism, became active in the SDS. A one-time political ally of MiloSevié, 
Babi¢ appeared as a Prosecution witness in 2002, offering a comprehensive 
testimony. What emerged was that Croatian Serb leaders had sought to 
resolve the Serb question in Croatia via Belgrade, where Babi¢ himself turned 
for support and advice in the summer of 1990. On 13 August, Babi¢ and 
a group of leaders from Knin met PSFRY President Borisav Jovi¢ to 
discuss problems that Serbs in Croatia faced since the new Croatian govern- 
ment had come to power in May. Jovié promised them political support in 
his capacity as the Serbian representative to the PSFRY and also told them 
that a law was being prepared on the right of peoples to self-determination, 
advising that a referendum be held.'° Less than a week later, on 18 August, a 
referendum in the SAO of Krajina — comprised of 11 municipalities with a 
Serb majority — invited Croatian Serbs to vote on sovereignty and the auto- 
nomy of Serbs. 

Leaders in Knin, worried that Croatian authorities may try to prevent the 
referendum by force, armed Croatian Serbs. According to Babi¢, the first 
supply of weapons came from Serbs in Bosnia.'' On 17 August, one day 
before the referendum, demonstrations that became known as the “Log 
Revolution” — because logs were used to blockade roads — were held in 
Knin, marking the start of a long-term rebellion by Croatian Serbs. Knin was 
at the centre of Croatian territory and barricades that blocked access to the 
region effectively cut Croatia in two, with the capital Zagreb in the north 
and the Adriatic coast in the south. As the first log barriers were erected in 
the summer of 1990, Croatian Serb authorities in Knin proclaimed a state of 
war, which lasted until the April 1992 arrival of UN peacekeepers.” 

In court, Milosevic denied having had anything to do with the Log 
Revolution, noting that he was on vacation in Dubrovnik when the rebellion 
began. Moreover, he asserted that no Serbian leaders had known about it.’ 
But Babic’s testimony painted a different picture. He explained that in the 
summer of 1990, Croatian Serb leader Dr Jovan Raskovié — the founding 
father of the Croatian SDS — had conducted negotiations with Croatian Pres- 
ident Franjo Tudman, after which Raskovi¢ told Babi¢ that there was a 
“third element, wishing [for] a conflict” — which Babi¢ understood referred 
to MiloSevié and the JNA." But the talks between RaSgkovié and Tudman 
had been secretly taped and were leaked by a Croatian official, discrediting 
the entire process; and with little faith that the Croatian government could be 
trusted, SDS members sought an altogether new approach.'* Hence, the Log 
Revolution marked a strategic shift. 
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With the start of the Log Revolution, Croatian Serbs announced that they 
were prepared to achieve their strategic objectives in Croatia by military 
means, and with support of the JNA. According to Stjepan Mesi¢, who was 
the Croatian representative in the PSFRY at the time, the Croatian govern- 
ment only became aware that the JNA had taken the Serb side when Army 
forces prevented Croatian police from dismantling the log barriers that were 
blocking vital north-south transport routes.'° And the JNA was not the only 
federal institution that supported the rebellion; the Federal and Serbian Min- 
istries of Internal Affairs (MUP) also assisted the Croatian Serbs, with support 
directed through individuals loyal to Milosevic, such as Federal MUP 
Minister Petar Gracanin — who boasted before television cameras that Federal 
MUP troops had helped Croatian Serbs erect barricades.’” 

These actions in the summer of 1990 represented a turning point at which 
political conflict became military conflict, and this was reflected in the per- 
sonnel files of JNA officers who served in Croatia at the time. The Law on 
the Yugoslav Army allowed double counting of pensionable service during 
periods of armed activity, and officers received double pensions for service 
from 17 August 1990 to 14 December 1995.'* And by this measure, the JNA 
marked the start of the war as 17 August 1990, one day before the referen- 
dum. On 18 August, only Croatian citizens of Serb ethnicity were allowed to 
vote, despite the fact that about 40 per cent of the population on the territ- 
ories in question was non-Serb, mostly Croat.'? Not surprisingly, the results 
indicated an overwhelming majority in favour of autonomy.” 

Babic’s testimony offered a first-hand account of MiloSevic’s de facto 
control over both the JNA and Serb leaders outside Serbia. Serbs in Croatia 
and Bosnia had turned to Belgrade for political patronage and protection and, 
at the time, considered the JNA to be their army; yet in hindsight, Babi¢ saw 
how Serbian leaders had instrumentalised Serbs in the other republics for their 
own political goals.*! In a telephone conversation in July 1991, Karadzié 
instructed a fellow Bosnian Serb that they must not form a “Serb army” 
openly because the JNA would become the de facto Serb army in due course, 
since no non-Serb conscripts would respond to the call to mobilise.” But 
Belgrade was giving orders not just to JNA forces in Croatia, but also to 
Serbian MUP forces. The first MUP training camp in Croatia was established 
in April 1991 in the village of Golubi¢, near Knin, and was run by Serbian 
State Security (Drzavne bezbednost, or DB) officers led by DB official Franko 
Simatovié — an ethnic Croat who was sent by MiloSevi¢ to the Krajina in 
response to Babié’s request for a local police force.” 

On 29 May 1991, Croatian Serbs — anticipating Croatia’s proclamation of 
independence — declared the establishment of the SAO of Krajina, an “auto- 
nomous political-territorial region” within the SFRY.** That same day, a 
Decision was adopted to apply the legal regulations of the Republic of Serbia 
in the SAO.” This was the first step towards formation of the Republika 
Srpska Krajina, which was an important precondition for plans conceived in 
Belgrade to solve the Serb national question by forming a reduced Yugoslavia 
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that would result from the secession of Slovenia and the non-Serb parts of 
Croatia. Military conquests eventually led to the official formation of the 
RSK on 19 December 1991, and two other SAOs were also formed that 
year, in Western and Eastern Slavonia. 


The Belgrade Initiative and the partition of 
Croatia, 1991 


The Belgrade Initiative was launched in August 1991, following Croatia’s 25 
June proclamation of independence.” A short document, it offered an altern- 
ative for those who did not want independence, but wished to remain in a 
common state. Although it was developed under MiloSevic’s political patron- 
age, it was purported to be a proposal of the speakers of the assemblies in the 
Republics of Serbia, Montenegro, and BiH. The earliest evidence of the 
Initiative came from an intercepted telephone conversation between 
Milosevic and Karadzi¢é in which they discussed setting a meeting of those 
assembly speakers, as well as the presidents of the republics, with the goal of 
declaring their intention to continue living in the existing Yugoslav state.”’ 
Indeed, in light of Croatia’s independence and the approaching Hague Peace 
Conference, the common political future of all Serbs from the former Yugo- 
slav republics became a top priority for leaders in Belgrade; and Milosevic 
was dissatisfied with the loose federation advocated by federal Prime Minister 
Ante Markovié and Bosnian President Alija Izetbegovié.** In his opening 
speech at the Conference, Milosevic said the Belgrade Initiative offered a 
political alternative for republics that chose not to secede, so that they could 
remain together in a reduced Yugoslavia.” 

On 22 October 1991, only four days after the Hague Conference failed, 
an article entitled “How We Shall Redraw the Borders” appeared in Epoha 
magazine, published by MiloSevi¢c’s SPS. The article included several maps 
illustrating potential Yugoslav states without Slovenia and parts of Croatia.” 
The most significant of these showed an ‘Optimal Western Border’ and 
included detailed territorial demarcations between Yugoslavia and Croatia. 
This was important corroborating evidence that the war violence in Croatia 
did not happen randomly but was planned in advance by Serb political 
leaders; for the border identified on the map marked the very areas where 
mass atrocities against Croats were committed in 1991 and 1992.°' Further, 
this ‘optimal’ western border roughly matched the V—K-K line, inxtricably 
tied to Greater Serbia ideology since the publication of Moljevic’s “Homo- 
geneous Serbia” pamphlet in 1941. Even the author of the Epoha article, a 
demographer, recognised that this proposed border was not viable because it 
would require the inclusion of 1.5 million Croats in a “Third Yugoslavia” 
and he did not envisage that Serb majority areas in Croatia could be ethnic- 
ally cleansed of non-Serb populations.” However, in the unfolding crisis, this 
was exactly what Serb ideologues and politicians eventually sought to 
achieve. 
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Map 4.1 The ‘Optimal Western Border’ (adapted from Epoha, 22 October 1991, 
Exhibit P786). 


Similarities between the 22 October Epoha map and Greater Serbia designs 
from the past now seem obvious. Yet, the Prosecution discovered the link by 
chance during the cross-examination of Professor Smilja Avramov, who 
appeared as the very first Defence witness. An international law scholar, she 
had served as an advisor to MiloSevi¢ on issues related to international public 
law and was a member of an expert working group during the Hague Peace 
Conference in 1991. When shown the Epoha map in court, Avramov mistook 
it for the London Treaty Map of 1915. Informed that the map was in fact 
drawn in 1991, she steadfastly asserted that it was a 


projection of the offer to Serbia in 1915 to give up Yugoslavia and to 
stay as the Kingdom of Serbia. This was in ... the London Treaty, which 
the allies offered to Serbia. So this was the basis for this particular map.» 


The Prosecution reminded the judges of a 29 October 1991 telephone 
intercept, tendered into evidence during the Prosecution part of the trial, in 
which Milosevié and Karadzi¢é had considered the possibility of reviving the 
Yugoslav state according to the London Treaty.*! Karadzié had suggested 
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reactivating discussions about the London Treaty and MiloSevi¢ said he 
would make further inquiries. In another conversation a few days later, 
Karadzié asked if MiloSevié and Avramov had discussed the Treaty’s revival.” 

In his Opening Statement before the start of his Defence case in August 
2004, MiloSevié highlighted Serbia’s rejection of the London Treaty as an 
example of how Serbia had refused a Greater Serbia in favour of a common 
South Slav state.*° 

The Prosecution asked Defence witness Cedomir Popov if he thought that 
contemporary discussions of Serb borders which roughly aligned with those 
in the London Treaty revealed the influence or adoption of Greater Serbia 
ideology. Declining initially to answer, Popov eventually confirmed that this 
would indeed reflect that ideology. But, apparently unaware of the inter- 
cepted telephone conversation in which MiloSevi¢ and Karadzi¢ had discussed 
the London Treaty, Popov denied that any such plan had existed among 
Serbian leaders.*” 


The re-organisation of the JNA, de facto Greater Serbia borders, and 
the RAM plan 


The London Treaty Map of 1915, Moljevic’s “Homogeneous Serbia” pam- 
phlet of 1941, and the 22 October Epoha map all projected the demarcation 
between Serb territory and the rest of Croatia as running generally along the 
V—-K-K line. Milosevié never spoke in public of a Greater Serbia or of the 
V-K-K line, but his strategy in response to Croatian independence and his 
attempts to re-draw Croatia’s borders were consistent with these pre-existing 
historical and political notions. According to former JNA General Imra 
Agoti¢, the JNA had actually sought to bring the whole of Croatia under the 
control of a centralised SFRY in 1991; but when that proved impossible, the 
plan was made to cut Croatian territory into two at the V-K—K line and 
retain most of the ‘Serb-designated territories’ in a reduced Yugoslavia. Even- 
tually, that plan also had to be modified to reflect more realistic territorial 
objectives, according to which the JNA, along with Serb insurgents, would 
take only those territories where Serbs were the majority.** 

The goal to sever Croatia along the V-K—K line was supported by changes 
that had been made to the organisation of the Army several years earlier. Witness 
B-1493, a former JNA officer with first-hand knowledge about JNA war plan- 
ning, testified that SFRY political and military leadership had re-organised the 
structure of military districts in 1988, so that they no longer corresponded with 
republican borders. The Seventh Army in BiH and the Ninth Army in Slovenia 
were both disbanded and the First and Fifth Military Districts were formed, with 
headquarters in Belgrade and Zagreb respectively. The new distribution of ter- 
ritories was such that the First Military District’s Novi Sad Corps covered a huge 
territory between the Drava and Sava rivers, right up to Virovitica.”” 

Witness B-1493 also confirmed the existence of a plan known as “RAM,” 
discussed by MiloSevié and Karadzi¢ in an intercepted July 1991 telephone 
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conversation in relation to the mobilisation of troops from various Territorial 
Defence units and JNA battalions.*” The name RAM first appeared in the 
media after an audiotape of that conversation was played at a meeting of 
federal government representatives in September 1991.*' The acronym has 
never been definitively decoded, and while different authors have ascribed 
different meanings to the name, none has been confirmed through documen- 
tary evidence and the Prosecution never found an official text.” Still, Witness 
B-1493 testified that he believed the RAM plan existed and that it was a 
factor in the 1988 restructuring of the JNA.” 

Ante Markovic testified that Alija Izetbegovié had informed him of the 
taped discussion between MiloSevi¢ and Karadzic about the RAM plan that 
was later made public. Izetbegovic had said that “it was evident that Serbian 
paramilitary units in Bosnia and Herzegovina were being armed.” Markovic 
testified that he “clearly recognised the voices” of Milosevi¢ and Karadzic¢, 
who, he said, discussed “the organisation of armies, the arrival of helicopters, 
the arrival of a colonel, a RAM programme which I was not aware of ... 
[and] the handover of weapons and the places where weapons could be 
acquired.” 

Witness B-1493 linked the concrete military implications of the 1988 re- 
organisation of the JNA, known as the S2 Plan, and elements of the RAM 
plan, noting that the creation of the First Military District — the Belgrade Dis- 
trict — coincided fully with the RAM plan, as did deployment strategies for 
the District’s units. MiloSevié attempted to minimise the testimony of 
Witness B-1493 by calling the information he presented about S2 “common 
knowledge,” and by denying the existence of the RAM plan and its connec- 
tion to the 1988 JNA re-organisation or plans for a Greater Serbia. But 
Witness B-1493 insisted that there were clear links and that the First Military 
District in fact operated within the boundaries of an imagined Greater 
Serbia.*° Later, when the Prosecution cross-examined General Geza Farkas, 
an ethnic Hungarian who remained loyal to Milosevic throughout his active 
mulitary career and beyond, he corroborated that the newly-formed First 
Military District had included parts of Serbia, Kosovo, BiH, and Croatia, with 
its western borders stretching from the area near Virovitica all the way to the 
sea via Karlobag.*’ 

MiloSevié asserted in court that the term “RAM” had not referred to a 
plan but had been used as a code word to indicate the need to use encrypted 
language.** Yet, in an exchange between him and Bosnian Croat politician 
Stjepan K]jujic, Kyjuji¢ claimed he had actually heard MiloSevi¢ and Karadzi¢ 
discussing an operation named RAM. MiloSevié tried to move quickly past 
the topic, saying “let’s leave that alone,” but Kljui¢é spoke up, addressing 
the judges: “Your Honours, may I clarify and make matters simpler? The 
army was supposed to take the lines, take up positions along the lines to 
which Belgrade had territorial pretensions.”*” The Defence narrative — 
that MiloSevié had never worked to achieve a Greater Serbia — dictated that 
he not only deny the RAM plan, but it’s purported aims; and he told the 
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court that Klui¢ knew “full well” that Belgrade never had “any territorial 
pretensions whatsoever.” Milosevic’s explanation did not sound convincing; 
for if “RAM?” was really the code word he claimed it was, why had Milosevi¢é 
and Karadzi¢ not switched into encrypted language after the word was men- 
tioned in the midst of their discussion of the arming of Bosnian Serbs by 
the JNA? 

JNA plans and strategies, no matter what they were called, were also 
detailed in My View of the Break-Up: An Army Without a State, written by 
General Veljko Kadijevi¢ — the SFRY Minister of Defence in its last years — 
in which he revealed that the strategic objectives of the Army had indeed 
overlapped with those of Serb nationalist leaders in 1991 and early 1992.*° 
According to Kadijevic, the basic aims of the JNA deployment were to first 
defeat the Croatian Army to a degree that that would enable “full coordin- 
ation with Serb insurgents in the Serbian Krajina” and allow JNA forces 
remaining in Slovenia to pull out, and second, to achieve a complete air and 
sea blockade in order to “liberate” Serb-claimed territories and JNA garrisons 
deeper inside Croatia. To realise this second goal, he said, the Army would 
need to “cut Croatia along the following lines: Gradiska-Virovitica; Bihaé- 
Karlovac-Zagreb; Knin-Zadar; Mostar-Split.”*! 

The strategy outlined by Kadijevic was confirmed by other witnesses, for 
both the Prosecution and the Defence. General Nojko Marinovié was a 
former JNA Deputy Commander of the Trebinje Brigade who walked over 
to the Croatian side in 1991 and commanded Croatian forces defending 
Dubrovnik. He testified that when he was still stationed in Trebinje — a town 
in Eastern Herzegovina not far from the Croatian border — the JNA formed 
an Operational Group for Southeast Herzegovina that consisted of land, air, 
and marine units from Herzegovina and Montenegro. These forces had the 
joint task of launching an attack along several axes to reach the Neretva River 
as soon as possible and connect up with the 10th Brigade from Mostar. They 
were to continue to advance across Croatian territory in the direction of the 
Croatian town of Sinj, to link up with the Knin Corps. The plan was to 
reach the Neretva valley in seven days and advance from there in two weeks 
to Sinj, from where they would proceed to the V-K-K line.” 

Dubrovnik, like Vukovar, was attacked for geostrategic reasons and not 
because of ethnic territorial entitlement. In fact, only approximately 7 per 
cent of the population in the larger Dubrovnik area were Serbs and they 
faced no threat. But coastal Dubrovnik was desired in a reduced Yugoslavia 
and the prospects of establishing a provisional government there were dis- 
cussed between Serb leaders as early as October 1991.°' Then, in November, 
Karadzi¢é referred to “the further cleansing” of Dubrovnik in a conversation 
with BoZidar Vuéurevié, a Serb leader from Eastern Herzegovina.* Karadzié, 
already thinking ahead about territories that could be Bosnian Serb, was inter- 
ested in acquiring the Croatian harbour of Ploce, south of Dubrovnik — 
which he knew would require the use of force since the populations in both 
towns were overwhelmingly Croat.*° 
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In court, the siege of Dubrovnik was tied to Greater Serbia designs by a 
number of Prosecution witnesses who described Dubrovnik as a key location 
in Serb plans to establish a new eastern border and then incorporate much of 
the Croatian coast, including towns such as Split, Sibenik, and Zadar.°” But 
attacking Serb forces had apparently not anticipated the robust defence they 
would encounter in Dubrovnik. According to General Marinovic, the JNA 
had expected to walk right into the city and face no resistance, because it was 
a demilitarised area. But under Marinovi¢’s leadership, citizens of Dubrovnik 
joined together to oppose these forces; and when the JNA responded by 
shelling the Old Town, the international community reacted strongly, com- 
pelling a shift in JNA strategy.** 

Defence witness General Bozidar Deli¢, a former JNA and VJ officer with 
a war career that spanned the battlefields of Dubrovnik, BiH, and Kosovo, 
denied the existence of any strategic plans for Dubrovnik and asserted that the 
JNA could have taken the city in one day if it had really wanted to.” Deli¢ 
maintained that the Army’s only interest was to preserve the integrity of 
Yugoslavia, and that this happened to coincide with the interests of 
Serbs who were scattered over several SFRY republics and preferred to 
remain in a single state.” Some months after General Deli¢, former RSK 
Minister of Foreign Affairs Slobodan Jarcevié also testified for the Defence, 
repeating the same narrative as if rehearsed. Jarcevié did concede that many 
politicians had been in favour of taking Dubrovnik at the time of the siege, 
but he claimed that this was because ‘from the earliest times,” it had been a 
“Serbian town.’”*! 


The distinction between Greater Serbia and “all Serbs in a single 
state”’ 


The Prosecution argued that in order to understand MiloSevic’s motivation in 
pursuit of his political goals, the court would need to be able to distinguish 
between the historical concept of a Greater Serbia — from Garasanin to 
Moljevié — and the version of it that was advocated by MiloSevi¢ in the 
1990s.° In the Prosecution’s view, the concept of a Greater Serbia was 
expressed under MiloSevic’s leadership through the rhetoric of “All Serbs in a 
Single State,” and there was in fact little variation between the two concepts 
or between their practical goals; they were simply two different expressions of 
Serbian state ideology as it had developed over time. And so, efforts by 
MiloSevié to ensure that Serbs who lived in the former Yugoslavia could con- 
tinue living on ‘Serb-designated territories’ in a single state led the Prosecu- 
tion to qualify his political goal as a “de facto Greater Serbia.” 

The Prosecution had the unique opportunity to revisit the topic of Greater 
Serbia ideology, and with a man who has openly and proudly espoused it, 
when Milogevié called extreme-right Serbian politician Vojislav SeSelj to the 
stand as a Defence witness.” SeSelj’s Serbian Radical Party (SRS) had been 
explicit in its support for a Greater Serbia, which he testified was envisaged as 
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extending to a western border running along the Virovitica-Karlovac-Ogulin- 
Karlobag line. SeSelj added Ogulin, a small Croatian town between Karlovac 
and Karlobag, making the curve of the border run even more westerly than 
the V-K-K line.® In an interview given to the German weekly Der Spiegel in 
1991, Se%elj had revealed his ambitions to expand Serbia westward by mobil- 
ising Serbs to “amputate Croatia in a quick war” so that the Serb parts of 
Croatia could be joined with the provinces of Vojvodina and Kosovo, and 
the republics of Bosnia and Herzegovina, Macedonia, and Montenegro.” 

SeSelj’s 2005 testimony indicated that he continued to hold his wartime 
views on Greater Serbia, and on how to achieve it. His political party had 
advocated the elimination of Croatia in 1991 and, in court, he blamed the 
Serbian government for failing to establish the western borders of Greater 
Serbia.®’ He referred to the Krajina as being “under Croatian occupation” 
and expressed his determination that it would be “liberated and returned to 
Serb hands.”* Indeed, despite the lost wars in the 1990s, SeSelj adhered to 
notion that the Virovitica-Karlovac-Ogulin-Karlobag line was a territorial 
aim, insisting in the courtroom that it should become the Serbian state 
border yet.” 

Seely rejected any suggestion that his notion of Greater Serbia had any 
influence over — or link to — an alleged Serbian Joint Criminal Enterprise, and 
he insisted that Milosevic was his ideological opponent. To illustrate this 
point, SeSelj said that he was the only Serbian politician who had not 
favoured preservation of the Federation when faced with Slovenian inde- 
pendence, and that he was happy to let them go because he did not think of 
the Slovenes as Serbs “in disguise” as he thought of the Croat Catholics and 
Bosnian Muslims.”” Yet, the Prosecution had already presented telephone 
intercepts that revealed that Milosevic’s position on the independence of 
Slovenia had overlapped with SeSelj’s. On 17 June 1991, just a week before 
the Slovenian and Croatian declarations of independence, Milosevic told 
Karadzié that things were going “exactly the way we planned it.””'! The con- 
versation indicated that Milosevi¢é and Karadzi¢ favoured disintegration but 
did not want to be seen as the parties responsible for it, determined instead to 
ascribe the blame for Yugoslavia’s dissolution to the leaders of Slovenia and 
Croatia.” 

In another intercepted conversation one week later, MiloSevi¢ and 
Karadzié agreed to avoid advocating openly for the unification of all Serb ter- 
ritories, aware that it could trigger negative reactions from the outside world; 
and instead decided that their purported goal must be the preservation of a 
common Yugoslav state. Karadzié criticised the wording used by Croatian 
Serb leadership in the referendum they had held on the political future of 
Serb-claimed territories, which asked voters whether or not they wanted “to 
join with Serbia.” Karadzié was displeased with the formulation, saying the 
question should have been cast as whether or not “to stay in Yugoslavia.” He 
was concerned that the referendum would appear to be an attempt to create a 
Greater Serbia — a goal which he said they should work to achieve in secret.” 
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The Defence dismissed SeSelj as an agitator who had used extremist rhet- 
oric to win votes.’* But the Prosecution saw the rocky political relationship 
between him and Milosevic as having strategically served Milosevic, who had 
controlled Se¥elj’s access to the media and, in times of political cooperation, 
could use his extreme views to attract voters on the far right — who preferred 
SeSelj’s blunt nationalism to Milogevié’s controlled discourse and communist 
background.” Se¥elj did at times react fiercely when MiloSevié appeared to 
give up on the creation of a Serb state, as he did in August 1994 after 
MiloSevié threatened to abandon RS leadership.” Still, the two continued to 
cooperate at the state level and in 1999, during the Kosovo indictment 
period, SeSelj was a Deputy Prime Minister of Serbia. 


The creation of the Republika Srpska Krajina 


Armed engagement by Croatian Serbs was presented by the Defence as a self- 
organised resistance to the aggressive policies of a nationalist Croatian gov- 
ernment.” But in mid-August 1991, just one month after the Brioni Peace 
Agreement, an attack was launched on the small village of Kijevo by a joint 
force made up of police from the SAO of Krajina and troops from the Yugo- 
slav Army. The village, which had a Croatian majority, was a military target 
not because Serbs living there were threatened, but because it was situated on 
an important route to Knin and had to be taken for geostrategic reasons.”* 
The operation in Kijevo, in Krajina, was not included in the Croatia indict- 
ment, which concentrated instead on crimes committed in the region where 
the western borders of the RSK had been established, through fighting in the 
vicinity of Benkovac, Skabrnja, Nadin, and Bruska. 

In his testimony, Milan Babié emphasised that these villages had posed no 
threat to the JNA or to Serbs, but said that one JNA officer had told him that 
the JNA needed to “even out” or “ethnically homogenise” certain regions 
with mixed Serb and Croat populations so that the partition line was straight- 
ened by the beginning of winter. The involvement of the JNA in atrocities 
committed in this area was linked particularly to JNA officer Tripko Cecovié, 
who was promoted in 1995 for his war record in Croatia, where he was 
Commander of the Benkovac Brigade.” At the trial, an eyewitness to the 
crimes committed in Skabrnja identified Ceéovié as a direct perpetrator.*? 

The village of Vocin, near Virovitica — the town in central Slavonia that 
features in the V-K—K line — was also one of the crime sites featured in the 
indictment. Serb armed forces, including volunteers from Serbia, committed 
atrocities in the predominantly Croat village, killing 32 people before with- 
drawing from the area on 13 December 1991.*' But Vodin was never taken 
by the Serbs because of difficulties they had in conquering the surrounding 
villages and towns as they tried to move toward Virovitica. The failure by 
Serbs to secure that part of Croatia left the SAO of Western Slavonia smaller 
than originally planned, encompassing only the Okucani area along the 
border with BiH. Still, between May and November 1991, the SAO of 
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Eastern Slavonia had also been established after months of intense fighting 
that ended with the fall of Vukovar — another central crime site in the Croatia 
indictment. 


Formation of the RSK, international negotiations, and the strategy of 
ethnic separation 


After the failure of the Hague Peace Conference and the Carrington Plan in 
October 1991, international mediators grasped once again for how to achieve 
peace in Croatia. Cyrus Vance, a veteran US diplomat, was appointed UN 
Secretary-General Special Envoy to Yugoslavia in early November and the 
so-called Vance Peace Plan was presented within months, in January 1992. 
The Plan led to the cessation of hostilities and the deployment of UN peace- 
keeping forces in Croatia, but also enforced ethnic separation through the 
establishment of United Nations Protection Areas (UNPAs) that secured the 
territory held by Serbs, the SAOs.*? The UNPAs were to be demilitarised and 
their inhabitants, by then almost exclusively Serbs, secured by UN infantry 
units and UN civilian police monitors.* 

According to the Defence narrative, Serbia’s support for the Vance Peace 
Plan was evidence of its genuine dedication to the politics of peace, and 
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Map 4.2 The Vance Peace Plan (source: data from the Geographic Information 
Systems Unit of the ICTY). 
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concerns expressed by Croatian leaders that the plan could make ethnic separ- 
ation permanent was evidence of their unwillingness to accept a truce. The 
Defence also stressed that the original request for the deployment of UN 
troops came from the Rump PSFRY at its 9 November 1991 session, motiv- 
ated by a desire to protect Serbs living in Krajina.** But the Prosecution 
argued that, against the backdrop of unsuccessful negotiations in The Hague 
and the expectation that the European Community would be moving 
forward in recognising the independent Yugoslav republics, Serb leaders saw 
the UN peacekeeping mission as an opportunity to consolidate territorial 
gains and formalise ethnic separation with international backing. Further, 
reservations that had been voiced by Croatian leaders about the Vance Plan 
were seen by the Prosecution to have reflected valid uncertainties about the 
long-term territorial integrity of the Croatian state.* 

Croatian Serb leaders initially refused to accept the Vance Plan, spurring 
Milosevié to engage in a public debate with RSK President Milan Babi¢ — 
who opposed the arrival of UN forces — accusing Babi¢ of rejecting peace. 
Milosevic also published a letter to Babi¢ in which he argued that the Vance 
Peace Plan would not prejudice a political solution, but would enable the 
citizens of Krajina to lead normal lives again.*° In reply to MiloSevié’s letter, 
Babié clarified his position regarding the deployment of UN troops, saying he 
was against their deployment in the RSK but favoured it along the division 
line between Croatian and RSK forces.*’ Finally, after months of negotiations 
conducted between New York, Zagreb, and Belgrade, an agreement was 
reached. The Vance Peace Plan would be implemented in its original form 
without revision. 

On 21 February 1992, UN Security Council Resolution 743 established a 
United Nations Protection Force (UNPROFOR) of 13,000 troops for an 
initial period of 12 months, clearly stipulating that recognised Croatian 
borders would be respected.** Still, Defence witness Mihailo Markovié testi- 
fied that Serb acceptance of UNPROFOR in Croatia had been based on the 
expectation that, after the war, people living in the RSK under UN protec- 
tion would be able to decide in which state they wanted to live; and he sug- 
gested that Serbs would have chosen to join other Serbs in a single state.” To 
that end, on 26 February 1992, the Assembly of the RSK amended its 
Constitution — which defined the territory as the “state of the Serb people 
and of all citizens living therein” — in order to incorporate the SAOs of Sla- 
vonia, Baranja, and Western Syrmia (SBWS) and the SAO of Western Slavo- 
nia, all of which were UNPAs.” Ultimately, this plan failed to materialise 
because the RSK was retaken by Croatian armed forces, and UN troops left, 
by the end of 1995. 
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The transformative value of evidence on MiloSevic’s de 
jure and de facto power during the conflict in Croatia 


The ICTY Statute allows only for allegations of individual criminal liability; 
thus, to prove its case against MiloSevic, the Prosecution’s focus was on evid- 
ence of his personal responsibility. The core of this evidence was related to 
MiloSevic’s use of armed forces across the three different indictment periods — 
and arguably to his criminal state of mind — and was found in the records of 
the three political bodies with the power to command armies and other forces 
during his tenure. Documentation from the PSFRY was mostly, though not 
exclusively, relevant to the Croatia indictment; that from the Supreme 
Defence Council (SDC) was mostly, though not exclusively, relevant to the 
Bosnia indictment; and that from the Joint Command was relevant to the 
Kosovo indictment. The stenographic notes, decisions, and communiqués of 
these bodies revealed the extent of MiloSevic’s de jure and de facto powers, as 
well as his specific knowledge of political and military events in territories 
over which he had no de jure sovereignty. 


The Presidency of the SERY 


The PSFRY, with authority under the 1974 Constitution to deploy SFRY 
armed forces as the Commander-in-Chief, took over the leadership of the 
Federation in 1980 on the death of Josip Broz Tito.”' The PSFRY therefore 
had de jure command of Yugoslav armed forces. It was a collective body meant 
to provide for power sharing and balance among the national and ethnic diver- 
sity of the former Yugoslavia, and consisted of eight members — one for each 
of the six Yugoslav republics and for each of the two autonomous provinces. 
In this way, the Serbian provinces of Kosovo and Vojvodina were granted 
federal status equal to that of the republics, something that was never accepted 
by the Serbian nationalist-minded political and intellectual elite. 

The most powerful person in the Presidency was the President of the 
PSFRY, whose tenure was rotational, so that the office passed from the desig- 
nated representative of one republic or autonomous province to the next, 
each year. The rotating President was in charge of the armed forces in 
accordance with decisions of the PSFRY and had to ensure implementation 
of the collective body’s acts and declarations. In the absence ofa President, or 
in the event of their prolonged inability to be effective, the Vice President of 
the Presidency would take over.” 

Records of PSFRY meetings from October 1991 to April 1992 provided 
valuable evidence of Serbia’s involvement in the war in Croatia through 
MiloSevic’s de facto takeover of the PSFRY and thereby of the Army. As 
President of Serbia, Milosevié was technically junior to members of the 
PSFRY, but he managed to impose his political authority through the com- 
pliance of the four Presidency members that made up the Serbian Bloc.” Still, 
MiloSevié’s de facto power during the war in Croatia was not easy for the 
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Prosecution to deconstruct or prove because it was always someone else who 
held de jure power over the armed forces in the years covered by the 
indictment. 

To establish the real extent of the control Milosevic had over the Croatian 
conflict, the Prosecution depended on witnesses who had observed his close 
cooperation with the PSFRY at that time. For example, Borisav Jovic testi- 
fied that MiloSevic’s considerable de facto power extended over more than a 
decade and that, as the key political figure in Serbia, he held absolute author- 
ity with the people and within his party, taking a crucial role in all decision- 
making. According to Jovi¢, MiloSevié was a main actor in everything that 
came to pass during that period.” In his testimony, Jovi¢é referred to the 
“Group of Six” — which comprised Slobodan Milosevic, then the President 
of Serbia; Jovic and Branko Kosti¢é, members of the PSFR-Y; General Veljko 
Kadiyevic, then the Federal Minister of Defence and Chief of Staff of the 
JNA; General Blagoje Adzi¢, Kadiyevi¢é’s Deputy; and Momur Bulatovi¢, then 
the President of Montenegro.” Jovié described the Group as an informal 
cadre of highly-ranked officials who were instrumental in planning and 
implementing Serbian policies from 1990 into 1992. By Jovic’s estimate, he 
met or consulted with Milosevic literally hundreds of times between 15 May 
1989 and July 1992, often with representatives from the JNA, the PSFRY, 
and Montenegro.”” The Prosecution contended that the Group of Six had 
existed because of the overlapping political and military goals of its members 
and their acceptance of MiloSevié as the de facto leader of all Serbs.”” 


The PSFRY sessions 


Initially, some records of PSFRY sessions reached the OTP through indi- 
vidual witnesses, most of them through Stjepan Mesic. But records of sessions 
that took place after the Serbian Bloc managed to take exclusive control of 
the Presidency (when Mesié was no longer attending) were requested by the 
OTP in both 2005 and 2006 but were never received in full, even with 
several follow-up requests. For some of these sessions, held between October 
1991 and April 1992, no records of any kind were provided; for others, either 
minutes or stenographic notes were provided, but not both. Because most of 
the records from the periods covered in the Croatia and Bosnia indictments 
were thus not received until 2005 — when the trial was already in the Defence 
stage — the Prosecution was unable to tender all relevant PSFRY records into 
evidence. And while the February 2006 testimony of Branko Kosti¢ offered 
the Prosecution an opportunity to present some additional records, many are 
simply not part of the trial record.”* 

Stjepan Mesi¢ testified about the pressure the Serbian Bloc had exercised 
to prevent his appointment as President of the PSFRY in the run-up to their 
takeover. Although the rotation of the presiding member should have been 
routine, Mesi¢’s appointment was obstructed for months. He became Pres- 
ident on 15 May, but only presided over meetings until October, when he 
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no longer attended because he did not feel safe in Belgrade.” Serb leaders — 
who understood the importance of the PSFRY as a powerful political instru- 
ment that provided access to the JNA — sought to ensure that the PSFRY 
would function without Mesi¢é, and so Mesi¢é’s own Vice President, Branko 
Kosti¢, amended the rules of procedure to legalise their takeover without the 
consent of other republics. '”° 

PSFRY records show that the Serbian Bloc took power over the Presid- 
ency as of October 1991, when representatives from Croatia, Slovenia, Mace- 
donia, and BiH stopped attending meetings as the result of growing political 
and military tensions and the full-scale war being waged in Croatia. The 
Serbian Bloc continued to meet, forming a Rump Presidency and assuming 
all powers, including that of collective Commander-in-Chief.'"' The first 
incomplete session of the Rump Presidency, on 1 October, included Bosnian 
Bogi¢é Bogiéevi¢é and Macedonian Vasil Turpukovski — although it was to be 
their last meeting.""? When they followed the lead of Mesié and Slovenian 
representative Janez Drnovsek and did not attend subsequent PSFRY meet- 
ings, the legality and legitimacy of the PSFRY was brought into question." 


The Rump PSFRY and evidence on planning 


MiloSevic’s instrumentalisation of the PSFRY had reached a defining moment 
at the 143rd session, on 1 October. In the Croatia indictment, it was at this 
session that a blueprint for the disintegration of the SFRY and the use of the 
JNA to achieve MiloSevic’s political and military goals was said to have been 
developed. The session, presided over by PSFRY Vice President Kosti¢, was 
attended by several high-level federal functionaries — including the Ministers 
of Defence and Internal Affairs — and the central topics of discussion were the 
political situation in general and the danger of a full-scale civil war in 
particular.' 

Still, despite Kosti¢é’s attempt to legitimise the Serbian Bloc’s takeover by 
amending procedural rules, the legal and constitutional basis of the Rump 
Presidency was uncertain.'°° Predictably, Kostié testified that the formation 
and operation of the Rump Presidency had met all legal conditions; but 
a central issue that emerged in court was whether or not the PSFRY had 
proclaimed an imminent threat of war on 1 October, and if so, whether it 
had done so within the confines of the law.'°° Only if such a proclamation 
was made legally would subsequent deployment of the JNA also have been 
legal. 

The Prosecution argued that the proclamation and all ensuing PSFRY 
decisions on the use of federal armed forces — including the decision that led 
to JNA attacks on the Croatian towns of Dubrovnik and Vukovar — were in 
fact illegal. In response, Kosti¢ insisted that an imminent threat of war had 
been agreed upon by the required majority, with six members voting in 
favour. But the Prosecution produced a copy of the official statement released 
after the 1 October session, and it did not entirely fit with Kosti¢é’s account; 
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for the text referred to a state of emergency as being only “evaluated” and 
not proclaimed.'”’ Further — and embarrassingly for Kostié — an interview he 
had given for the documentary The Death of Yugoslavia confirmed the Prose- 
cution’s contention that a vote had not been held specifically on the question 
of an imminent threat of war.'”* In the interview, played in the courtroom, 
Kosti¢é admitted that the only mention of this imminent threat had been 
“sneaked in” to a larger document. He testified that the Serbian Bloc had 
been aware that Macedonian and Bosnian representatives Tupurkovski and 
Bogicevié would object to “some provocative stands” and had thus covertly 
added this text.'"” According to Kostié, when Tupurkovski and Bogiéevié did 
not attend the next session on 3 October, that document “empowered [the 
PSFRY] to work and make decisions with as many members that were 
present ... one, three, or all five.” He conceded that they had used a “small 
political trick,” but said “that wasn’t the first or the last time such methods 
were resorted to.”!'° 

In his testimony, Stjepan Mesié also qualified the use of Yugoslav armed 
forces after 1 October 1991 as illegal. He placed responsibility for the crimes 
committed by the JNA not only on JNA leadership, but also on the Rump 
Presidency and MiloSevié.''' Indeed, aware of the potential consequences of 
the Serbian Bloc’s full control over Yugoslav armed forces, Mesi¢é had sent 
letters to the international community in the immediate aftermath of their 
takeover, warning of Serbia’s hold over the PSFRY and the “Serbianisation” 
of the JNA.'” In the courtroom, Mesié asserted that the Rump Presidency 
had been established expressly to advance MiloSevié’s policy goals.'' 

Based on Mesic’s testimony and the interview Kosti¢ had recorded for The 
Death of Yugoslavia, the Prosecution argued strongly that the Rump Presid- 
ency had in fact been unlawfully formed and had thus acted illegally in all 
decisions taken after 1 October 1991, including those relating to the JNA. 
Indeed, the Prosecution suggested to Kosti¢ that Tupurkovski and Bogicevi¢ 
surely would have voted against a proclamation of an imminent threat of war, 
asking, “that’s why you tricked them, right?”''* Kostié replied quite candidly, 
denying nothing and remarking only that “there were moments of honesty”; 
but also insisting that the actions of other representatives, who he said “boy- 
cotted” the PSFRY, had forced the Bloc to act deviously.'’? Kostié rejected 
the Prosecution’s proposition that, given the situation on the ground, it had 
been difficult — if not impossible — for some members of the Presidency to 
travel to Belgrade to attend the 3 October meeting. Instead, he framed the 
absence of the four non-Serbian Bloc members as a conscious effort to 
obstruct the work of the PSFRY.''° 

And so, the Rump Presidency cleared the way to take decisions with its 
reduced composition, eliminating the constitutional requirement for a quorum 
of six members, and the Serbian Bloc’s strategy unfolded in subsequent meet- 
ings. On 4 October, the Presidency adopted an Order on Partial Mobilisation 
to strengthen commands, staffs, units, and institutions of the armed forces 
in order to ensure their combat readiness.''? On 6 October — with Hague 
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Conference negotiations still ongoing — Minister of Defence General Veljko 
Kadiyevic’s Deputy, Admiral Stane Brovet, identified the Croatian cities of 
Vukovar, Zadar, Dubrovnik, and Karlovac as the focus of military action.'’® 
The immediate issue of unblocking JNA barracks in Croatia that had been 
cut off by Croatian forces was also addressed, and Serbian member Borisav 
Jovicé, who was among MiloSevic’s closest associates at the time, took the 
strong position that the JNA must remain deployed in Serb territories in 
Croatia.''? One month later, at the 6 November session, Admiral Brovet 
explained that the JNA’s goals were to protect the population from genocide 
and to secure the safety of all citizens who wanted to stay in a Yugoslav state, 
pending an adequate political solution. '”° 

Occasionally, PSFRY sessions included non-member officials from Serbia, 
Montenegro, the Republika Srpska, and the Republika Srpska Krajina, along 
with Milosevic himself: Records of those meetings made especially clear that 
Serb leadership in Croatia and BiH shared the political and military goals of 
the Rump Presidency and that they had discussed and aligned these goals as 
part of a single overarching strategy. For instance, at a joint meeting with 
Serb representatives from Croatia and BiH held on 9 and 12 December 1991, 
territories claimed by the Serbs were discussed in detail. Serb representatives 
from Western Slavonia insisted on the inclusion of several villages in plans to 
carve out Serb municipalities there, naming towns very near Virovitica — the 
starting point of the V-K-K line — which would turn out to be the area 
where some of the gravest crimes were committed against civilians in the 
village of Voéin.’?' MiloSevié was present on the second day of this meeting 
and he participated actively in dialog about common objectives.'”? He also 
expanded Serbian political goals to include the preservation of a Serb ethnic 
space within Croatia, and expressed his view that UN protection of certain 
areas was an important precondition for the development of economic and 
cultural ties between those areas and Serbia — which he predicted would also 
lead to a loss of ties between those areas and Croatia. 

In the meeting, Milosevic described Serb military conquests as “armed 
resistance” and emphasised that political recognition of Serb-claimed territ- 
ories could be achieved only through political means.'” Records of meetings 
such as this one, in combination with intercepted telephone conversations, 
laid bare the de facto power Milosevié held over federal institutions that were 
technically superior to him, such as the PSFRY and the JNA. Indeed, 
MiloSevié had acted as a trusted intermediary between Croatian and Bosnian 
Serb leadership and the Army.’ Further, the Serbian MUP had been a 
channel for communication between MiloSevié and Serb leadership in the 
republics, and an important facilitator of provisions of aid from Serbia to the 
Bosnian and Croatian Serbs.'° By early 1992, acting JNA Chief of Staff 
General Blagoje Adzi¢ told the PSFRY that a civil war in BiH would need to 
develop similarly to the conflict in Croatia, through the seizure of Serb territ- 
ories and the facilitation of Serb resistance.'*° And in the weeks between 27 
April and 2 June 1992, the agenda of the Rump Presidency was dominated 


The formation of the RSK 129 


by the war in BiH and the transformation of the JNA into three Serb armies 
—the Army of Yugoslavia (Vojska Jugoslavije, or VJ), the Army of Republika 
Srpska (VRS), and the Serbian Army of Krajina (Srpska Vojska Krajine, 
or SVK).'?’ 


The importance of video evidence: the Kula Camp 
Video and the formation of the JSO 


Milosevic had announced the formation of special police forces in March 
1991, after demonstrations against his regime in Belgrade. Later, he would 
admit that the arming of Serbs in Croatia had intensified after a failed attempt 
to enact extraordinary measures at the PSFRY session that had followed, held 
from 12 to 15 March 1991.'78 But the full extent of the role these special 
police forces played in that process was not uncovered until the discovery of 
a 1997 video recording of an award ceremony for the Serbian MUP’s Unit 
for Special Operations (Jedinica za specijalne operacije, or JSO). 

The recording, which became known as the Kula Camp Video, provided 
proof that Milosevic had established a para-state military unit in 1991 that was 
designed to operate in the other republics.’””? He and his associates had tried 
to obscure the existence of the JSO, and so the Prosecution sought to ascer- 
tain what the unit’s formal status had been within the Serbian MUP. And a 
speech that opened the award ceremony, given by the Commander of these 
forces, Franko “Frenki” Simatovic, made a powerful connection between 
MiloSevic’s March 1991 reference to special police forces and his actions 
thereafter.'*” Simatovié offered a comprehensive account of the unit’s war 
record, including that it had been constituted on 4 May 1991. Since then, he 
said, it had “constantly worked to protect national security in circumstances 
where the existence of the Serbian people was directly jeopardised through- 
out its entire ethnic area.” He characterised the unit’s operations as anti- 
terrorist and compared the unit’s history to a heroic epic, explaining that, 
“due to the international circumstances familiar [to us all], we were forced to 
operate in complete secrecy.”'*! Simatovié also confirmed that the JSO had 
been active on territories outside Serbia’s borders, in Croatia and BiH. 

The speech by Simatovié stood alone as compelling evidence, but 
MiloSevic’s reaction to the video in court was just as telling. He insisted the 
JSO had been established after the war, in 1996, and tried to dismiss the video 
altogether. To the Prosecution, this denial of the unit’s wartime existence and 
operations revealed a guilty mind. The Prosecution’s own investigation into 
the unit uncovered that its official name had been changed at least once. 
From 1991 to 1996, the unit was referred to in official documents as the Unit 
for Anti-Terrorist Operations (Jedinica za anti-teroristicka dejstva, or JATD), 
before it was renamed in 1996 to the JSO. But it was always best known as 
the Red Berets (Crvene beretke), which is a confusing term given that various 
combat groups wore red berets but did not belong to this special unit. 
However, the defining feature of the unit was not its name but its core group 
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of commanders and soldiers — who were featured in the video, and whose 
names were mentioned regularly in evidence during the trial. 


Evidence of a criminal state of mind 


The Kula Camp Video not only showed Milosevic listening to Simatovic’s 
speech but subsequently touring the JSO compound, guided by Milorad 
‘Legija’ Lukovi¢é who was later charged and sentenced as the central 
figure responsible for the murders of both former Serbian President Ivan 
Stamboli¢é in 2000 and Serbian Prime Minister Zoran Dindié in 2003. Intro- 
duced to veterans of the unit, MiloSevié shook hands with several notorious 
combatants as well as with Zvezdan Jovanovic, alias Zmija, who was also 
found guilty in 2007 of the murder of Prime Minister Dindié.'*? When intro- 
duced to Radojica Bozovic, one of the unit’s commanders, Milosevic 
revealed his familiarity with JSO activities, telling Bozovi¢ that he had read 
his reports.'*° 

The fact that the ceremony depicted in the Kula Camp Video took place a 
year and a half after the end of the war in Bosnia did not diminish its eviden- 
tiary value. On the contrary, it was one of the most convincing pieces of 
evidence presented during the trial on the criminal state of mind of MiloSevic. 
What’s more, the video clearly showed the faces of a number of other top- 
level officials, from both republican and federal institutions, who had attended 
the ceremony; and their presence indicated that they, too, had knowledge of 
the unit’s existence and of its combat activities. These guests included Zivota 
Panic, VJ Chief of Staff from May 1992 to May 1993; General Aleksandar 
Dimitryevic, head of the VJ’s Military Counterintelligence (KOS), later re- 
named the Security Directory (Uprava Bezbednosti, or UB), from 1993 to 
1999; Vlastimir Dordevi¢c, head of the Public Security Service from 1997 to 
2000 and an ICTY indictee; Mihalj Kertes, Head of the Federal Customs 
Office from 1994 to 2000; and Milorad Vuéeli¢é, Head of Serbian Radio 
Television between 1993 and 1995 and a member of the SPS Main Board 
from 1990 to 1995. 

The video was also important for establishing links between perpetrators 
on the ground, many of whom received awards during the ceremony for 
bravery on the battlefields of Croatia and BiH. According to Simatovic, the 
war record of the JSO had begun with fighting in the RSK, and Milan Babi¢c 
corroborated this, testifying that he had personally contacted Milosevic to 
request assistance in forming an MUP in the RSK. In response, Simatovié — 
along with Dragan Vasiljkovic, alias Kapetan Dragan — had arrived in Krajina 
in April 1991 to establish a military camp in Golubié.'** The first generation 
of Golubi¢ trainees were referred to as the KnindZas and a number of very 
notorious combatants came from this original group of 52.’ Veljko 
Milanovic, for example, became the leader of the Wolves from Vucjak, a 
paramilitary group that operated during the war in Bosnia; and Goran 
‘Klempo’ Opaci¢, a Serb from Croatia, was identified during the Milosevic 
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trial as one of the perpetrators of crimes committed against Croatian civilians 
in the Benkovac area, where he was the head of the special police.'°° And, 
shortly after the formation of the Golubié camp, a second training camp was 
set up in Erdut, in Eastern Croatia, under the direction of Zeljko “Arkan’ 
Raznatovic, who would become among the most infamous figures in the 
conflicts of the 1990s as Commander of the Serbian paramilitary unit known 
as the Tigers.'°” 

The Prosecution tendered the Kula Camp Video into evidence though 
Dragan Vasiljkovic, who almost irreparably discredited himself in court and, 
by doing so, nearly compromised this crucial piece of mens rea evidence. 
Vasiljkovic had been cultivated as a Prosecution witness in great secrecy over 
several years by a handful of investigators and lawyers responsible for the 
Bosnia indictment. His testimony in chief started as rehearsed, but as it pro- 
gressed, he began to colour events quite differently than he had in his signed 
statement. When questioned about the Kula Camp Video, he readily admit- 
ted that he had been present at the ceremony and even helped improve the 
original transcript of the tape, correcting the names of participants that had 
been transcribed incorrectly.'** But he soon became a hostile witness, taking 
the Prosecution by surprise. Asked a routine question about the secretive 
nature of the JSO, Vasiljkovi¢ became agitated and short tempered. He 
claimed that Simatovic’s speech had been a “staged performance” meant to 
impress Milosevi¢é and that numbers of troops and their activities had been 
embellished and exaggerated.'*” 

In contrast, the cross-examination conducted by Milosevi¢é of Vasiljkovié 
found the two of them in perfect harmony, and they both placed responsib- 
ility for all troop activities in Krajina at the feet of Milan Babié.'*’ But the 
Prosecution had an opportunity to re-examine Vasiljkovié and address the 
inconsistencies between his signed statement and the account he gave in 
court. This led to some dramatic courtroom scenes when the witness, looking 
at the statement he had initialled and signed, declared that he never stated 
what was written.'*' Growing increasingly frustrated when confronted with 
particular passages and claiming that the Prosecution had used its own 
“wording,” Vasiljkovic¢ insisted that his statement “had been twisted around” 
and that his bad memory of “exact happenings” was the cause of many errors. 
“T honestly don’t accept that this is what I have signed,” he told the court.'” 

The Prosecution then asked Vasiljkovic if he had made contact with 
Frenki Simatovié since he had arrived in The Hague and if they had discussed 
the Kula Camp Video, and his answer was as conflicted as the rest of his testi- 
mony. He admitted that he had spoken one time with Simatovi¢, but claimed 
they had talked about his courtroom appearance in only the most general 
terms and only very briefly, before discussing dinner plans for when they 
were both back home. But Vasiljkovi¢ had testified earlier that day that he 
and Simatovi¢ had discussed the video. When pressed by the Prosecution on 
this point, he said that, no, they had not; and moreover, that they had spoken 
for just “fifteen seconds.”!? 
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Judge Richard May, the British presiding judge, intervened to warn the 
Prosecution that cross-examining its own witness in this way could destroy his 
credibility.'* As the contradictions piled up, it became increasingly difficult — 
if not impossible — for the judges to decide which parts of his testimony were 
reliable. And, the fact that he made contact with Simatovi¢é in the middle of 
giving sworn testimony added further to the question of his credibility. The 
Prosecution was left with the dilemma of how to reintroduce the Kula Camp 
Video two years later through other witnesses, and in the end, it was Defence 
witness Obrad Stevanovié who contributed most substantially to establishing 
its evidentiary value. At the time of the Bosnian conflict, he was the com- 
mander of Special Police Units (Posebne jedinice policije, or PJP) in the Public 
Security Sector of the Serbian MUP, a post he held between 1994 and 1996. 


The impact of the Kula Camp Video in Serbia 


In the summer of 2001, the OTP began questioning individuals identified in 
the Kula Camp Video. Word of the existence of the video spread in JSO and 
MUP circles, causing anxiety among attendees of the ceremony, who knew 
the recording exposed them to the risk of ICTY prosecution and would lead 
to questions about Serbia’s role in cross-border combat. Revelations from the 
video started a process that challenged the impunity JSO members had 
enjoyed, protected until then by the Milosevi¢ regime and its legacy. Indeed, 
many JSO officers had survived Milosevi¢’s fall from power and continued to 
hold positions of authority that allowed them to shield each other from ICTY 
and domestic investigations; but the emergence of the video threatened their 
careers. 

After the indictment and arrest of two former JSO members, the Banovic 
brothers, and alarmed by the commitment of post-Milosevi¢ leadership led by 
Prime Minister Zoran Dindic to cooperate with the Tribunal, the most 
prominent JSO officers mutinied in November 2001.'*° This was their first 
attempt to obstruct or end cooperation between Serbia and the ICTY, and it 
threatened to overthrow the Dindi¢ government and bring about a political 
U-turn.'*° The mutiny was successfully brought to an end, and its instigators, 
Milorad ‘Legya’ Lukovic, Zvezdan Jovanovic, Dusan Marici¢, and others 
were arrested. But, “lacking the capability to stand up to the JSO,” the 
Dindié government released them soon afterward.'*’ 

The same group made a second attempt to end cooperation with the 
ICTY in March 2003. In February of that year, the Kula Camp Video had 
been shown in the courtroom, and about two weeks later, on 12 March, 
Prime Minister Dindi¢ was assassinated. In the aftermath of the assassination, 
Serbia declared a state of emergency and initiated a massive sweep-up 
operation, known as ‘Sabre’ — the goal of which was to identify the direct 
perpetrators and organisers of the assassination and prevent further destabilisa- 
tion of the state and the sitting government. Ensuing investigations confirmed 
the existence of close ties between organised crime, state institutions, and 
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the political and military establishment in Serbia that was still loyal to 
MiloSevié.'** 

The state of emergency lasted 42 days. Eventually, 13 individuals were 
indicted and tried for Dindic’s assassination in a trial that began in December 
2003 and ended in May 2007, when 12 of the accused were found guilty. 
Legija and Jovanovic were sentenced to 40 years each, and the rest of the 
perpetrators received sentences from eight to 35 years. Jovanovic — who had 
actually pulled the trigger — was reported to have said in his written statement 
that he did not kill Dindi¢ for money, but to prevent the extradition of “our 
people” to The Hague.” In November 2011, precisely ten years after the 
mutiny and eight years after Dindic’s assassination, Serbia’s Special Prosecu- 
tor’s Office for Organized Crime finally completed its investigation, quali- 
fying the mutiny as a critical feature of the political background to Dindic’s 
murder and filing an indictment in March 2012 against its organisers. '*” 

The investigation into Dindic’s murder also led to important information 
about the assassination of former Serbian President Ivan Stamboli¢ in 2000. It 
was Legija’s bodyguard who revealed the details of that murder as well as the 
location of Stamboli¢c’s remains; and in September 2003, the Special Court in 
Belgrade issued an indictment charging a conspiracy that involved direct per- 
petrators as well as former head of the State Security Service Radomir Mark- 
ovic, former VJ Chief of Staff General Nebojsa Pavkovi¢, and Slobodan 
MiloSevié.'*! In the Stamboli¢ murder trial, Markovié testified that MiloSevié 
had told him that members of the opposition in Serbia were bandits who 
needed to be liquidated, suggesting they should be targeted by explosives at a 
public gathering. Markovic said further that, on one occasion, MiloSevié told 
him that Stamboli¢é should be “removed” because he was a direct threat to 
the country. According to Markovi¢é, Milosevié himself had suggested engag- 
ing Legija to do the job, and had met shortly afterward with him to discuss 
the murder of Stambolié as well as of Vuk Draskovi¢, a fellow Serb politician 
and severe critic of MiloSevié and his wife.'*? In the Stamboli¢é Judgement, 
delivered in 2005, the Court concluded that MiloSevié had ordered the 
killing of his political rival in order to retain power.’ Tens of unsolved 
murders committed between 1991 and 2003 in Serbia were arguably politi- 
cally motivated.'™ 
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Notes from the 191st PSFRY Session, 3 April 1992, 14. 
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respectively on 4 May 1992, 8 May 1992, 19 May 1992, 20 May 1992, and 21 
May 1992. The Presidency continued to meet after the formation of the FRY 
on 27 April 1992, until the FRY Supreme Defence Council took control of all 
issues relating to war and peace in June. 

Trial Transcript (14 February 2003), 16167. 

The ceremony took place at JSO headquarters, located in Kula, Serbia, at a 
former JNA garrison. 

Franko Simatovié was indicted and tried at the ICTY along with former head of 
the DB Jovica Stanisié (Case No. IT-03-69). The Kula Camp Video was a key 
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Testimony of Milan Babié (20 November 2002), 13106, 13117-13118, and 
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Judge Richard May presided over the Trial Chamber until February 2004, when 
he resigned due to ill health. Judge Iain Bonomy from Scotland then joined the 
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“JSO Mutiny Probe ‘Almost Complete’,” B92.net, 4 January 2011, www.b92. 
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(accessed 3 October 2014). 

Testimony of General Obrad Stevanovié (31 May 2005), 40158. 
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ings,” Helsinki Bulletin 11 (March 2007). Available at: www.helsinki.org.rs/doc/ 
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For example, see: “Twelve Guilty of Dindié Murder,” BBC News, 23 May 
2007, http://news.bbc.co.uk/2/hi/6683463.stm (accessed 3 October 2014). 
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(accessed 3 October 2014). Also see: “Trial for JSO Mutiny Begins in Belgrade,” 
B92, 3 October 2012, www.b92.net/eng/news/crimes.php?yyyy=2012&mm= 
10&dd=03&nav_id=82465 (accessed 3 October 2014). 

Testimony of General Obrad Stevanovié (31 May 2005), 40158. Pavkovié and 
Milosevic were not actually tried for the crime. 

The Stambolié Judgement is available in Cyrillic at: www.reportingproject.net/ 
peopleofinterest/profil.php?profil=21 (accessed 18 January 2016). 

Ibid. 

The following is a list of only some of the unsolved assassinations in Serbia 
during that period: Milan Todorovié Kundak, a businessman and JUL member 
who was close to Mira Markovi¢, was killed in 1997; Assistant Minister of the 
MUP Radovan Stoji¢ié Badza, who had a war history in Eastern Slavonia and 
had been close to MiloSevié, was killed in 1997; Slavko Curuvija, a publisher 
and journalist with long time ties to Mira Markovic, was killed in 1999; para- 
military leader Zeljko ‘Arkan’ Raznatovic, infamous for his wartime activities in 
Croatia, BiH, and Kosovo, was killed in 2000; and Pavle Bulatovi¢é, former FRY 
Minister of the MUP and later FRY Minister of Defence, was also killed 
in 2000. 


5 The formation of the 
Republika Srpska and the 
policy of ethnic separation in 
Bosnia and Herzegovina 


This chapter examines the war in BiH, the crimes committed there against 
non-Serbs as part of the Serb strategy of ethnic separation, and the creation of 
the Serb-controlled territory that became known as the Republika Srpska 
(RS). Implementation of the fourth goal in Milosevi¢’s planning manifested 
in the creation of the RS. The Prosecution cited parallels between the estab- 
lishment of the RSK in Croatia and that of the RS in BiH, where ethnic sep- 
aration of Serb-claimed territories again led to crimes against non-Serbs, 
mostly Bosnian Muslims. According to this narrative, ethnic separation and 
the subsequent creation of the RS were necessary to insure the contiguity of 
Serb territories in Croatia and BiH in order to link them up with Serbia and 
Montenegro. And for that purpose, MiloSevi¢ had initiated the formation of 
the Federal Republic of Yugoslavia (FRY) — a federation comprised of Serbia 
and Montenegro — with contingencies in its Constitution for later absorption 
of other Serb territories. The Defence asserted that Serbs had waged a defen- 
sive war because they faced threats to their physical survival in a unitary and 
Muslim-dominated independent BiH. 

The Bosnia indictment alleged that Milosevic had participated in a Joint 
Criminal Enterprise (JCE) from at least 1 August 1991 to at least 31 Decem- 
ber 1995, which had worked to forcibly remove the majority of non-Serbs 
from large areas of BiH and had “planned, instigated, ordered, committed or 
otherwise aided and abetted the planning, preparation and execution of the 
destruction” of thousands of Bosnian Muslims beginning on or about 1 
March 1992. In some places, the JCE was said to have specifically targeted 
“educated and leading members” of the Bosnian Muslim community for 
extermination. Further, it was alleged that thousands more had been detained 
in the most inhumane conditions, “calculated to bring about [their] partial 
physical destruction,” and had been tortured, raped, and starved as part of a 
genocidal process. Milosevi¢é was said to have effectively controlled other 
members of the JCE as well as various armed forces — including paramilitary 
groups — and was therefore responsible for the murder and forced transfer of 
non-Serbs in Bosnia, as well as for the intentional destruction of large 
numbers of cultural and religious institutions, historical monuments, and 
sacred sites. 
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MiloSevic’s role in the commission of these crimes as well as the unofficial 
but de facto links that existed between himself and other leaders were dis- 
covered when communications that had been ostensibly confidential were 
brought to light. For instance, intercepts of telephone conversations he had in 
1991 and 1992 with Serb politicians from Serbia, BiH, and Croatia exposed 
his role in planning the post-Yugoslav political future of BiH and demon- 
strated the power he held over Bosnian Serb leaders. Important evidence 
about his de facto power also came from the records of the State Council for 
Harmonisation of Positions on State Policy (Savet za usaglasavanje stavova o 
drZavnoj politici), which existed from August 1992 to April 1993. A number of 
strategic questions relating to BiH were discussed in these sessions and, at 
times, heated debate between high-level officials forced meeting participants 
to further clarify their positions, making these records particularly valuable. 

However, to make its case, the Prosecution also needed to present evid- 
ence of the de jure and de facto power MiloSevié had in commanding armed 
forces during the Bosnian conflict. His de jure position was linked to his role 
on the Supreme Defence Council (SDC), and the Prosecution tendered many 
records of the Council’s sessions into evidence. The SDC — which first met 
in June 1992 — was the joint Commander-in-Chief of FRY armed forces as 
stipulated in the 1992 FRY Constitution, and it included the Presidents of 
the FRY and of the Republics of Serbia and Montenegro. As President of 
Serbia, MiloSevié sat on the SDC throughout the war years in BiH. Thus, the 
Prosecution approached the evidence with an eye for proof of the de jure links 
between the Yugoslav Army and Serb forces in Croatia and BiH. With the 
disintegration of the SFRY, the JNA had also ceased to exist, and its person- 
nel and equipment were divided into three separate but connected Serb 
armies — the Army of Yugoslavia (VJ), the official army of the newly formed 
FRY; the Serbian Army of Krajina (SVK), formed in the RSK; and the Army 
of Republika Srpska (VRS), formed in the RS. Because parallel political and 
military structures co-existed in the FRY and the Serb entities, the Prosecu- 
tion also had to prove the de facto line of control and influence Milosevic 
had exercised over the RS political and military establishment. And this added 
to the significance that Milosevi¢ and his collaborators had made special 
efforts to try and keep materials such as the SDC records from public view. 


Pre-war plans for Bosnia and Herzegovina 


Courtroom reconstruction of the Karadordevo meeting and the 
agreement to partition BiH 


At the PSFRY session held on 9 January 1991, Croatia had been called on to 
disarm its police forces and punish those responsible for illegally importing 
arms to the republic. When no action had been taken by the time of the 
March session, JNA Chief of Staff and Federal Minister of Defence General 
Veljko Kadievicé proposed that extraordinary measures be introduced in 
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response to Croatia’s noncompliance. These measures — legally required in 
order to activate the armed forces in times of peace — were intended to allow 
use of the JNA against the legitimately elected Croatian government. Of eight 
PSFRY votes, five were needed; and only seven members were present. So, 
when BiH representative Bogi¢ Bogi¢evic — an ethnic Serb — voted against the 
proposal, he surprised his fellow Serbs by preventing passage of the measures.” 

This failure by Serbian and JNA leaders to impose their will led to a dra- 
matic walkout by Borisav Jovic, the Serbian representative and President of 
the PSFRY at the time. In a televised address that followed, MauloSevié 
declared that Yugoslavia was finished and that Serbia would no longer be 
bound by decisions of the federal Presidency.* He quickly reversed his posi- 
tion and brought Jovic back into the PSFRY; for, in truth, Serbia could not 
afford to give up its share of the power afforded by the Presidency and the 
access it provided to the JNA.* 

After these events in March, relations between Serbia and Croatia 
worsened by the day. At a meeting with Jovic, Croatian PSFRY representa- 
tive Stjepan Mesi¢ complained about what he saw as concerted efforts by 
local Serbs and the JNA to destabilise Croatia. According to Mesié, Jovi¢ told 
him that Serbia was not interested in Croatia, but in BiH, and particularly in 
the 66 per cent of BiH territory that they felt was, and should remain, Serb. 
Mesié proposed a meeting to identify and resolve these issues through polit- 
ical means — in particular concerning BiH — and a meeting between Presid- 
ents Milogevié and Tudman was set.° 

Tudman arranged a féte-d-téte with Milosevi¢ at Karadordevo. He invited 
no one to join him, nor did he later disclose the content or outcome of the 
meeting.® But Tudman’s view on BiH changed so completely after the 
meeting in Karadordevo that Mesié described it in his testimony as an “about 
turn.”’ Mesié said that Tudman had been in favour of maintaining the territ- 
orial integrity of BiH; but after the meeting, advocated for dividing BiH 
between Serbia and Croatia in order to restore Croatia to its historical glory 
and re-establish the borders of the Croatian Banovina that had existed from 
1939 to 1941. Indeed, Milosevic had allegedly promised Tudman the Muslim 
majority towns of Cazin, Kladusa, and Biha¢ in the Bosnian Krajina — once 
known as Turkish Croatia.® Prosecution witness Stjepan Kljui¢, the leader of 
the HDZ in BiH, which was affiliated in the 1990s with Tudman’s Croatian 
HDZ, gave a similar account of assurances between MiloSevi¢é and Tudman 
over future territories. Kljui¢, who was known for his vocal opposition to the 
division of BiH, testified that Tudman had also told him about the pledge 
MiloSevié made to hand over Turkish Croatia. Kluié recalled telling Tudman 
that such a pledge was akin to MiloSevi¢ offering Sardinia or Sicily as a gift, 
saying “it doesn’t belong to you and it doesn’t belong to Mr. MiloSevié.”” 

Prosecution witness Hrvoje Sarinié, Tudman’s Chef de Cabinet before 
and during the wars in Croatia and BiH, met as a special envoy with 
Milosevic many times. He testified that the Karadordevo meeting took place 
on 26 March 1991 and said that it had not led to any firm agreements, but to 
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the establishment of two working groups that were tasked with expanding on 
the principles agreed upon at the meeting.'” Yet, despite three working group 
sessions held over a week-and-a-half, nothing concrete was achieved." 

DuSan Bilandzi¢, of the Croatian working group, wrote on various occa- 
sions of his account of these sessions. In an October 1996 article, he claimed 
Tudman told the Croatian working group that an agreement on partition had 
been made with Milosevi¢ in principle, for which the working groups were 
to develop concrete maps.'* During its cross-examination of Serbian working 
group member Ratko Markovi¢, the Prosecution presented him with a 
passage from this article. He denied that any secret agreement for partition 
had been reached in Karadordevo or elsewhere, or that a division was ever 
discussed at working group sessions he attended.'? He did allow, however, 
that the maps Bilandzi¢ referred to might have been discussed at the third 
session held in Zagreb, which Markovié claimed he had not attended." 

Smilja Avramoy, another member of the Serbian working group, wrote in 
her book that the major issues to emerge in working group discussions were 
the problems of borders and the continuity of public law.’* At the sessions she 
attended, she recalled that there had been discussion about whether existing 
republican borders could be the basis for drawing new state borders. Accord- 
ing to Avramov, the Croatians had insisted that Serbs give up the Krajina in 
Croatia, which the Serbian delegation rejected." 

Still, former SFR Y Prime Minister Ante Markovic¢ testified that Milosevié 
and Tudman were indeed planning for the dissolution of Yugoslavia at 
Karadordevo and asserted that they had discussed two key topics — the parti- 
tioning of BiH between Serbia and Croatia, and how to get rid of Markovic. 
He claimed that Milosevié and Tudman had confirmed this to him personally 
when he confronted them both on separate occasions.'’ According to Marko- 
vic, Milosevic told him that BiH was an artificial and unsustainable entity 
created by Tito, claiming that most Bosnian Muslims had been Orthodox 
before they were forced to convert. When Markovi¢ warned that partition- 
ing BiH could bring bloodshed, Milosevié seemed confident it wouldn’t 
because, together, Serbs and Croats made up a majority of the Bosnian popu- 
lation and because an enclave for Muslims was planned."* 

Tudman had apparently echoed MiloSevic’s rhetoric; only, Tudman 
claimed that Muslims in Bosnia had been Catholics who converted to Islam. 
He also did not believe a partitioning would lead to a war, because he 
thought Europeans wouldn’t support a Muslim state in the heart of Europe." 
Sarinié testified that Tudman felt Tito had erred by not making BiH an auto- 
nomous province of Croatia. Tudman saw BiH as a historical anomaly that 
had resulted from Turkish conquests in the fifteenth century and proposed 
broadening the thin strip of land in the south of Croatia by integrating it with 
a part of BiH that the Croatians could claim on the basis of ethnicity.” 
Indeed, during his first election campaign in 1990, Tudman had complained 
about the shape of Croatia, saying disparagingly that it looked like a kifla — a 
crescent-shaped roll popular in Central and Eastern Europe.”! 
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Valuable testimony about the plans discussed at Karadordevo also came 
from Milan Babic, who testified that Milosevic had showed him a map on 
which the division of BiH, as agreed between he and Tudman, was marked.” 
But Milosevic worked hard in the courtroom to downplay the Karadordevo 
meeting and any evidence of plans to carve up BiH. Unable to refute or ser- 
iously challenge the evidence given by Prosecution witnesses, he brought up 
the meeting with Defence witness Vojislav Se%elj, who alleged that its details 
had been invented in order to upset Alija Izetbegovi¢é and other Bosnian 
Muslim politicians so that they would turn against Serbia and Croatia. Yet, 
when asked by the Chamber to elaborate on who had invented the story, 
SeSelj responded vaguely. First, he alluded to the Borba newspaper, a pro- 
communist newspaper that he said had sided with the federal government of 
Ante Markovié and Western powers. The Chamber then asked him to 
explain why Markovié might spread false rumours, and Se¥elj postulated 
rather unconvincingly that he may have feared that a possible agreement 
between Milosevic and Tudman would sustain Yugoslavia but eliminate him 
as its leader.” 

Milosevicé himself confirmed in court that he and Tudman had met in 
Karadordevo, and said they shared an understanding that the future of the 
SFRY rested on the relationship between Serbs and Croats or, rather, 
between Serbia and Croatia. But he denied any discussion of partitioning BiH 
or of removing Ante Markovic, suggesting that Markovic had accorded 
himself too much importance and asking during cross-examination why they 
would have considered him at all.*‘ Markovié replied that Serbia, Croatia, 
and Slovenia had all embraced the idea of independence by 1991, and that 
they had schemed about his dismissal because they perceived the reforms he 
advocated — which were aimed at preserving Yugoslavia — as a threat. As 
Markovié saw it, a common state was no longer an option for MiloSevi¢é or 
Tudman and he stood in the way of their plans to establish their respective 
states within ethnically-defined borders, each incorporating territories in 
BiH.” 

Milogevié also challenged Hrvoje Sarinié over his testimony on 
Karadordevo, claiming that the topic of conversation had been the influence 
of Islamic fundamentalism in BiH. Sarinié corrected MiloSevié, saying that 
this particular issue had not been discussed in Karadordevo but at the follow- 
up meeting in Tikve’, which Sarinié had attended.”° He went on to testify 
that, at that meeting, MiloSevi¢é had given Tudman a handwritten note detail- 
ing a supposed Muslim axis, which he referred to as the ‘Green Transversal.’ 
MiloSevié had asserted that this axis ran through Turkey, Bulgaria, Western 
Macedonia, Sandzak, and Kosovo, and that Muslims sought a unitary state 
which would include BiH — where Serbs and Croats would be a minority. 
According to Sarinié, after this meeting in Tikve’, Tudman grew less optim- 
istic about cooperating with MiloSevi¢.”” 

Sarinié also testified that Tudman had brought attention in Tikve’ to the 
Croatian Serbs’ Log Revolution, protesting the fact that it had cut off a large 
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part of Croatian territory from its central authority in Zagreb. When 
MiloSevié denied any involvement, Tudman challenged him, calling Krajina 
the Trojan horse of Serbian politics in Croatia and implying that Milosevic 
stood behind RSK leadership. Milosevic continued to deny the role he 
played, but granted that he could help solve the Croatian problem; leaving 
Sarinié wondering how this could be if he really had nothing to do with the 
Log Revolution in the first place.*® But what Sarinié eventually learned was 
that, for Serbia, the Serb national question in BiH was of far greater import- 
ance than the Serb national question in Croatia. In 1995, MiloSevi¢ himself 
told Sarinié that the creation of the RS had resolved 90 per cent of the Serb 
national question just as President Tudman had resolved the Croat national 
question with the establishment of Herceg-Bosna, a territory in BiH claimed 
by Bosnian Croat leadership as of November 1991.” 

Although there has been no official and final resolution to the question of 
whether a partition of BiH was agreed to by MiloSevié and Tudman, the 
spirit of such a plan was manifested in efforts by both Serbia and Croatia to 
encourage population transfers within BiH; and these efforts were at least 
somewhat coordinated. In fact, on 8 January 1992, Nikola Koljevic, a politi- 
cian in the Serb Democratic Party of Bosnia (Srpska Demokratska Stranka, or 
SDS), had informed Tudman that Bosnia must be re-organised and had 
stressed the need for ethnic homogenisation of certain areas through the 
transfer of property and populations.*” But, even if the Croatian and Serbian 
leaders thought a civilised and mutually agreed transfer was possible and pre- 
ferable, it was something the Bosnian Muslims never accepted. Muslims in 
BiH understood that ‘homogenisation’ would amount to ethnically uniform 
Serb and Croat territories, at the expense of the Muslim population. 

In September 1992 Tudman again discussed a transfer of populations in 
BiH, with then FRY President Dobrica Cosié, in Geneva.*! Yet, despite 
attempts by both Serbia and Croatia to partition BiH, Hrvoje Sarinié insisted 
that the Croatian approach to BiH was less straightforward than that of Serbia 
given that Bosnian Croats, unlike Bosnian Serbs, had supported the February 
1992 referendum on the independence of BiH.** And indeed, in support of 
this position, Croatia was among the first countries to recognise BiH after its 
declaration of independence in April 1992.°? Serbia, conversely, withheld its 
recognition until after the RS borders, achieved by war, were cemented in 
the 1995 peace agreement that brought an end to the war. 


MiloSevic’s pre-war plans to keep BiH in Yugoslavia 


Intercepted telephone conversations between MiloSevi¢é and Karadzi¢ held 
significant evidentiary value in establishing their coordinated and premedi- 
tated plans for BiH. Introducing the Belgrade Initiative to Karadzi¢ on 12 
June 1991, for instance, MiloSevi¢ instructed him to tell the deputies of the 
SDS — Karadzi¢’s party — that BiH should remain in Yugoslavia, and to stress 
that the interests of the SDS and Serbia were identical.** But if BiH were to 
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be incorporated into Rump Yugoslavia peacefully, success was crucially 
linked to securing the support of leading Bosnian Muslim politicians. After 
Izetbegovi¢ refused to cooperate, Serb leaders had turned to his rival Adil 
Zufilkarpasi¢, reaching a so-called “historical agreement” that supposedly 
ensured the support of Muslims in BiH.* In reality, Zufilkarpasié did not 
speak for the Bosnian Muslim population and could not deliver. After initial 
enthusiasm on the part of Serbs, it quickly became evident that any settlement 
on the future of BiH would need the endorsement of Izetbegovi¢; but it was 
unrealistic to think he would even consider the plan advocated by MiloSevi¢, 
which he had qualified as “a capitulation.”*° The positions of Izetbegovié and 
Milosevi¢é grew increasingly incompatible as Izetbegovi¢ pushed for Bosnian 
sovereignty while Milosevié asserted that BiH could be sovereign within a 
new Yugoslavia.*” 

When the BiH Assembly announced on 3 October 1991 that it would 
organise a referendum on independence, Serb concerns intensified. Milosevic 
told Karadzié that Izetbegovi¢é would request international recognition — 
which he considered a catastrophe — and he insisted that Yugoslavia had to be 
preserved with Serbia as its central pillar.** Still, although Karadzié was happy 
to carve out Serb-populated territories in BiH with no concern for the fate of 
Bosnian Muslims, Milosevic remained keen to keep the Muslims on his side. 
On at least one occasion, telephone intercepts revealed Karadzi¢ disagreeing 
loudly and emotionally to this approach, and rejecting the idea that Serbs live 
in the same state with Muslims. His vision was that Serbs should gain control 
of 60 per cent of Bosnian territory and establish parallel state organisations.” 
In late December 1991, in a conversation with Jovica Stanisi¢é — who would 
head the State Security Department (the DB) in the MUP of Serbia from 
1992 to 1998 — Karadzi¢é brought up the possibility of a confederal BiH, 
which reflected a modified partition of the sort allegedly discussed in 
Karadordevo, whereby the Serb part would maintain ties with Serbia and the 
Croat part with Croatia, provided that Croatia would recognise the RSK.*° 
Of course, Croatia would not give up a third of its territory to Croatian Serbs 
for the RSK and so this never materialised. The Serbian leadership and its 
supporters launched in January 1992 one last attempt to keep BiH in 
Yugoslavia. 


Serbia’s failure to keep BiH in Yugoslavia 


Milosevic’s attempts to preserve a reduced Yugoslavia that included the 
whole of BiH persisted until January 1992. In the background Karadzi¢ had 
been working on an alternative plan since September 1991, for ethnic and 
territorial separation within BiH. On 7 September, the very day the Hague 
Peace Conference began, the SDS issued a “Decision on the Promulgation of 
Autonomous Regions.”*' The formation of Serb Autonomous Regions 
(SAOs) in Bosnia was to adhere to the example set by Croatian Serbs and, to 
that end, a “regionalisation policy” was announced to establish regions in 
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which Serbs were an absolute or relative majority.” Three days later, on 10 
September, Karadzic spoke with Milosevic about the possibility of the 
“regionalisation” or “cantonisation” of BiH.” 

The next milestone in the ethnic separation project undertaken by the 
SDS was the establishment of the Assembly of the Serb People in BiH (later 
known as the RS Assembly) on 24 October 1991 by a majority vote of 
Bosnian Serb deputies in the BiH Assembly. The RS Assembly then adopted 
a “Decision on the Serb People of BiH Remaining in the Joint State of 
Yugoslavia,” which formed a basis for the referendum put to Bosnian Serbs 
on 9 and 10 November, in which an overwhelming majority voted in favour 
of staying in a Yugoslav state.** On 21 November 1991, the Bosnian Serb 
Assembly passed a decision declaring that all places in which over 50 per cent 
of Serbs had voted in the November referendum should pronounce that they 
were still a part of Yugoslavia. The Assembly also proclaimed the establish- 
ment of five SAOs, describing them as federal units of the SFRY.* 

Notwithstanding these developments or Karadzi¢’s protests, Milosevic was 
resolute that all of BiH had to remain in Yugoslavia. After the European 
Community invited the SFRY Republics to apply for independence in 
December 1991, the Rump PSFRY launched an initiative on 3 January 1992 
called the Convention for a Third Yugoslavia.*® Defence witness Branko 
Kosti¢é, who officially presided over the Convention in his capacity as Pres- 
ident of the Rump PSFRY, described it as a joint effort by nine political 
parties from BiH.*’ But, while the Convention was presented as the brain- 
child of Presidency members, intercepted telephone conversations between 
MiloSevié and Karadzié revealed that it was actually MiloSevic’s idea. At the 
end of 1991, Milosevié and Karadzié had discussed a draft of the Convention, 
agreeing that it should stress the continuation of the old Yugoslavia. Their 
concern was to avoid giving the impression that a new state was to be 
constituted.** 

The Convention for a Third Yugoslavia was ultimately of little signifi- 
cance. Only Serb political parties from BiH were in attendance; and the event 
might have passed unnoticed were it not for an article in Epoha magazine on 
7 January 1992. The Epoha article presented the stated principles upon 
which a new Yugoslavia and parts of the old Yugoslavia were to separate in a 
“Just territorial and material manner.” According to Kosti¢, this referred to 
drawing new borders between the newly independent states and a new 
Yugoslavia, not to a partitioning of BiH, and was intended in the first place as 
a solution for Serbs in Croatia.*° He testified that, at the time, he did not 
expect war to break out in BiH.*! Still, accompanying the Epoha article was a 
detailed map showing Serb majority municipalities in BiH and Croatia, with 
the BiH municipalities that had opted in the November 1991 referendum to 
remain in Yugoslavia highlighted. This map became important to the Pro- 
secution as evidence of pre-planning for a partition of BiH that corresponded 
with Serb territorial designs. 
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Formation of the RS, ethnic separation, and the 
commission of crimes in BiH 


On 19 December 1991, Karadzié’s SDS had issued “Instructions for the 
Organisation and Activity of the Organs of the Serb People in Bosnia and 
Herzegovina in Extraordinary Circumstances.” Prosecution witness Miro- 
slav Deronjic, who was a high school teacher before the war and who served 
as the mayor of Bratunac between 1990 and 1992, participated in a meeting 
convened in Sarajevo and presided over by Karadzi¢, where the Instructions 
were conveyed.*? The meeting brought together Serb mayors and deputies of 
the Bosnian Serb Assembly to discuss the establishment of Bosnian Serb gov- 
ernmental bodies in Serb-claimed municipalities. The Instructions laid out 
two variants: Variant A dealt with municipalities where Bosnian Serbs com- 
prised a majority of the population and Variant B addressed municipalities 
where the Serb population was a minority. Karadzic explained the precise 
steps to be taken in order to establish Bosnian Serb control, in two phases of 
action described in the Instructions. The first required municipalities with a 
Serb minority to form Crisis Staffs and Serb Assemblies, after which a written 
order would be conveyed to implement the second phase. Deronji¢ testified 
that implementation of the second phase involved several steps, all of which 
were clearly taken to prepare for the use of force against non-Serbs in Variant 
B municipalities.™* 

The arming of Serbs in BiH by the JNA had begun as early as the spring 
of 1991, as intercepted telephone conversations between Milosevi¢ and 
Karadzi¢ would later bring to light. And by early 1992, Milosevic started to 
modify his position on BiH as it became clear that Bosnian Muslims could 
not be enticed into joining a new Yugoslav state. Discussing future strategy 
with Karadzi¢ in the aftermath of the failed Convention for a Third Yugosla- 
via, in a conversation on 15 January 1992, Milosevic instructed him to tell 
US Ambassador Warren Zimmerman that the Serbs still favoured keeping the 
whole of BiH in Yugoslavia, but with “an internal transformation.”°? What 
this meant was clarified in a call a few days later between Karadzic and 
Budimir Kosutic, a law professor at the University of Belgrade and the 
Deputy Prime Minister of Serbia at the time. Discussing the political implica- 
tions of the Vance Peace Plan for Serbs in Croatia and Bosnia, and for the 
future of Yugoslavia, Kosuti¢ emphasised that the talks should not establish 
permanent state borders or divide Serbs between Croatia and Bosnia, saying 
“Wwe must not in any way deliver Krajina to Croatia.”*° 

Though they interpreted responsibility for events differently, both the Pro- 
secution and Defence contended that the war in BiH was triggered by fallout 
from the referendum on independence held in February 1992, which the vast 
majority of Bosnian Serbs boycotted and in which Bosnian Muslims and 
Bosnian Croats overwhelmingly voted for independence.’ Based on those 
results, BiH had officially proclaimed its independence; but Bosnian Serbs 
treated the referendum and that proclamation as unconstitutional, arguing 
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that they were one of the three constituent peoples of BiH and had not 
agreed to leave Yugoslavia. 

The Defence contended that the war was triggered by ethnic violence 
against Serbs, and cited a killing at a Serb wedding party in the centre of Sara- 
jevo in April 1992 as the spark that lit the fire. In fact, MiloSevi¢é rejected the 
notion that Bosnian Serbs or Serbia had played any role in starting the con- 
flict, laying all blame on Bosnian Croats, Bosnian Muslims, and the inter- 
national community and saying it was “nonsensical to accuse the wrong side.” 
The voice of Serbs in BiH had been ignored in breach of the tripartite 
“formula upon which Bosnia rests,” he argued, claiming that Serbs had actu- 
ally comprised more than a third of the population and had owned more than 
a third of the land, and yet had been dismissed.** Branko Kostié underlined 
this argument, pointing out that an overwhelming majority of Bosnian Serbs 
had voted in November 1991 to remain in Yugoslavia, before the Muslims 
and Croats decided to hold a referendum on independence.” He saw the ref- 
erendum as a violation of the SFRY Constitution because Bosnian Serbs 
were constituent peoples of BiH and had not participated.” Nonetheless, the 
referendum legitimised the Bosnian application for independence and the EU 
and United States recognised BiH as an independent state in April 1992, with 
UN recognition following in May.°' The Prosecution asserted that war broke 
out because Bosnian Serbs did not accept the results of the referendum and 
the independence of BiH but sought to seize Serb-claimed territories by 
force. 


The Six Strategic Objectives and the war in BiH 


Bosnian Serb protestations over the inequity of the February referendum 
ignored the organised boycott that had led to their abstention as well as the 
one-sidedness of their own 1991 November referendum, after which Bosnian 
Serb leaders had laid out plans for ethnic separation — well in advance of the 
vote for independence. According to Miroslav Deronji¢, Karadzic’s Instruc- 
tions envisaged ethnic separation in non-Serb majority municipalities to 
follow a pattern in which irregular or “volunteer” units, such as Arkan’s 
Tigers, for example, would enter a territory and instil fear in the population 
through the “killings of innocent people, widespread looting, robbing of 
private property, mainly from people of Muslim faith, resulting in the intim- 
idation of the Muslim community and their fleeing from the area.” Deronji¢ 
said some people initially saw the arrival of the JNA in Bosnia as positive and 
assumed that their presence would put a stop to the criminal activities of 
irregular units, but it soon became clear that the Army had “sided with the 
Serbs.” He claimed that that JNA had even directly taken part in offensive 
actions in and around Bratunac, where he was mayor. 

Ethnic separation as an official policy of Bosnian Serb leadership was rein- 
forced in a second key document adopted by the RS Assembly in May 1992 
and known as the Six Strategic Objectives. It listed the following aims: 
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1 Establish state borders separating Serb people from the other two ethnic 
communities. 

2 Set up a corridor between Semberija and Krajina. 

3 Establish a corridor in the Drina river valley, that is, eliminate the Drina 
as a border separating Serb states. 

4 Establish a border on the Una and Neretva rivers. 

5 Divide the city of Sarajevo into Serb and Muslim parts and establish 
effective state authorities in both parts. 

6 Ensure access to the sea for the Republika Srpska. 


The corridors referred to in the Six Strategic Objectives were where the 
gravest crimes occurred during the war. Their qualification as ‘Serb- 
designated territories’ on the basis of strategic significance and not ethnic 
makeup meant that these areas often had large non-Serb populations. Defence 
witnesses varied in their explanations for why territories without a Serb 
majority were included in Bosnian Serb plans and the suggestion that all three 
ethnic groups were simply engaged in a civil war failed to explain why the 
Bosnian government and its forces would need to fight for Bosnian territory 
at all.°* BiH was an internationally-recognised sovereign state and its only 
credible motivation was to fight to preserve its integrity. Unlike the Serbs, 
the BiH government and its army were defending BiH, not fighting to claim 
any parts of it. 
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Map 5.1 The six strategic objectives of Serbs in Bosnia and Herzegovina (source: 
Data from “Decision on Strategic Objectives of the Serbian People in 
Bosnia and Herzegovina,” 12 May 1992, Exhibit P451.12a). 
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In December 1992, UNPROFOR produced a map marking the de facto 
front line between Serb and BiH government forces after eight months of 
war.®° This map strongly resembled the map that had accompanied the Epoha 
article in January of that year, and both maps were used by the Prosecution as 
evidence of a premeditated plan to capture large parts of BiH territory by 
force. The war, of course, continued beyond December 1992, but Serb forces 
had more or less achieved ethnic separation by that time, with approximately 
70 per cent of BiH territory under their control. A comparison of the map 
depicting the Six Strategic Objectives (above) and the UNPROFOR map 
(below, with Serb-controlled areas marked in light grey) reveals why the 
Serbs pressed on with war even after taking so much territory; because several 
strategic objectives had yet to be achieved. 

As 1993 began, the town of Brcko and the Biha¢ pocket still had to be 
captured in the Posavina corridor; the Drina corridor — Srebrenica, Zepa, and 
Gorazde — was not yet taken; and the besieged BiH capital of Sarajevo was 
not yet divided. And the most important feature of each of these territories 
was their strategic value as corridors that would secure the contiguity of Serb 
territories, from Croatia through BiH to Serbia. Efforts to secure these cor- 
ridors accounted for nearly four, deadly years of sieges — of Sarajevo, the 
Eastern Bosnian enclaves, and the Bihaé pocket — by Bosnian Serb forces.” 

Although Milosevi¢ never talked specifically about the Six Strategic 
Objectives, recordings of his participation at high-level meetings — including 
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Map 5.2 Serb-controlled areas (light grey), per UNPROFOR, as of 30 December 
1992 (adapted from Exhibit P809). 
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of the State Council for Harmonisation of Positions on State Policy — 
revealed his contributions to Serb policy in BiH and showed that he fully 
understood and supported Bosnian Serb strategic objectives. The Council for 
Harmonisation was formed by then FRY President Dobrica Cosié in August 
1992 and met until April 1993, one month before Cosié’s ouster from power, 
after which his successor Zoran Lilié ceased convening the Council.®’ But the 
Council met eight times and had included participants from the FRY and 
sometimes the RS and the RSK. MiloSevié, as President of Serbia, and 
Momir Bulatovi¢, the President of Montenegro, were present at every 
meeting.” 

Vladislav Jovanovi¢, the Minister of Foreign Affairs for Serbia and later for 
the FRY, testified that the Council had been founded in order to harmonise 
the viewpoints of republic and federal organs in response to the performance 
of Prime Minister Milan Panic, who Jovanovié claimed had acted independ- 
ently and without understanding the issues.” Although MiloSevié had initially 
supported the appointment of Pani¢é — a successful businessman who held 
both American and Serbian citizenship — their relationship cooled quickly; 
and as early as July 1992, MilosSevié banned Pani¢é from attending sessions of 
the Supreme Defence Council.”” But Panié remained in attendance at meet- 
ings of the Council for Harmonisation until he lost the December 1992 elec- 
tions and returned to the United States. He was one of the few people willing 
to contradict Milosevi¢, and his vocal challenges exposed discrepancies 
between the overt and covert plans of Serb leadership and shed light on 
MiloSevié’s political designs. 

Various strategic objectives of Serbs in BiH were discussed in Council for 
Harmonisation meetings in 1992. At the first session of the Council, held on 
11 August, General Zivota Panié, Chief of Staff of the VJ, offered an assess- 
ment of the ongoing war in BiH, explaining that Serbia and the FRY were 
seen by the international community as the main culprits behind the conflict. 
He noted difficulties in controlling the Bosnian Serbs and expressed his disap- 
proval over their choice of strategic goals, particularly their insistence on 
taking Sarajevo — to which Milosevic expressed surprise that the capture of 
Sarajevo had not yet been renounced.’! One week later, President Cosié’s 
political advisor Svetozar Stojanovic criticised the Bosnian Serbs for not 
keeping only the parts of Sarajevo where they were a majority, as put forth in 
the fifth strategic objective, and instead besieging the entire city.” But Sara- 
jevo, without qualification, played a central role in a number of documents 
that outlined designs for a future Republika Srpska. The RS Constitution of 
February 1992, for example, stated that RS territory consisted not only of 
Serb ethnic regions but also of territories where genocide had historically 
been committed against Serbs, and identified Sarajevo as the RS capital. The 
significance of this was obvious in retrospect, given that Sarajevo was under 
siege by Serb forces by early April.” 
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The Serb strategy of ethnic separation and international 
negotiations for BiH 


Following the European Community’s instruction that all remaining SFR Y 
republics declare their intention to become independent by 23 December 
1991, BiH and Macedonia had both opted for independence.” Serbia and 
Montenegro instead claimed the right to be the legal successor of the SFRY 
and maintain their status as republics; but the UN refused to recognise the 
continuity of the SFRY and compelled them to jointly request recognition, 
just as all SFRY successor states had. And so, together, Serbia and Montene- 
gro formed the Federal Republic of Yugoslavia (FRY), the Constitution of 
which was adopted on 27 April 1992. 

The Prosecution argued that Milosevié had established the FRY with the 
expectation that the RSK and RS would someday join the Federation, and 
indeed, Article 2 of the FRY Constitution left a door open to “other member 
republics.”’? Moreover, from February 1992 onward, the constitutional 
frameworks of the RSK and the RS were aligned with that of the FRY for 
eventual unification.” Still, Defence witnesses denied the Prosecution’s pro- 
position that the aim to join ‘Serb-designated territories’ in BiH with Serbia 
had driven the Serb war effort there. Cedomir Popov, for instance, rejected 
the notion of Serbian hegemony by pointing out that the RS had remained a 
part of BiH after 1995.” 

The international community made the lifting of sanctions subject to the 
FRY’s recognition of all the newly independent former Yugoslav republics, 
and in particular of Croatia and BiH. This did not happen and the Prosecu- 
tion asserted that the refusal of Yugoslav leaders to do so was due to their 
plans for a future state that would include parts of each of these countries.” 
FRY leaders discussed the recognition of these republics at the 18 August 
1992 session of the Council for Harmonisation, where Milosevi¢é suggested 
that any recognition of Croatian independence ought to be conditional, 
applying only to parts of the country not under UNROFOR protection.” In 
a heated discussion of whether or not to recognise the state of BiH, Milosevic 
again applied conditions.*® But Prime Minister Milan Panié not only saw full 
recognition as a necessity, he insisted that it should be accompanied by a dec- 
laration that the FRY had no territorial aspirations in Bosnia. Arguing that 
the Bosnia problem would be resolved by the outcome of war waged among 
the three nations there, Milosevié and his loyalists were willing to recognise 
the state but not its government.*! 

The Prosecution viewed Serb engagement in peace negotiations as having 
been motivated by the desire to maximise territorial gains and legitimise new 
borders with the blessing of the international community. The Defence pre- 
sented the involvement of Serbia and the FRY in peace talks as proof of a 
genuine effort to stop the ethnic violence, though, and Defence witnesses 
claimed that MilosSevié and Serbia had been dedicated to peace and had 
demonstrated this by accepting all five peace proposals for BiH.” In truth, 
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consenting to these proposals had not required any considerable concessions 
from Milosevic; each plan, brokered by the international community, was 
based on a strategy of territorial separation that at least partially aligned with 
the objectives laid out by Serbs. 


The Cutileiro Peace Plan and ethnic separation 


The very first peace proposal for BiH — the Cutileiro Peace Plan, named after 
Portuguese Foreign Minister Jose Cutileiro — was an EU-sponsored plan 
developed with the hope that it could prevent the outbreak of war. It was 
based on a February 1992 working paper titled, “Statement of Principles for a 
New Constitutional Arrangement for BH,” which put forward an inde- 
pendent Bosnia and Herzegovina consisting of three constituent units based 
upon ethnicity, but without territorial contiguity for any of the three ethnic 
groups and without an option to secede.*’ The Statement stipulated that BiH 
would maintain its existing borders and that sovereignty would be realised 
first through the republic and then through the constituent units, leaving BiH 
internally divided into three ethnic territories. The Defence position was that 
the equal but divided Bosnia envisaged in the Cutileiro Plan could have 
secured the peace; and in fact, Serbs had insisted on an ethnic division of BiH 
and Milosevic had been prepared to recognise an independent Bosnia only on 
that basis.** 

Karadzi¢é favoured the cantonisation of BiH, also on an ethnic basis. At the 
peace conference in Lisbon that led to the Cutileiro Plan, he expressed that 
the Yugoslav crisis could be resolved quickly if a political agreement was 
reached for BiH that gave full sovereignty to all three constituent peoples in a 
confederation.® Still, Bosnian Serbs and Bosnian Croats both accepted the 
Cutileiro Plan, while Bosnian Muslim leadership opposed the division of BiH 
along ethnic lines. They preferred a unitary and multinational model and saw 
the Cutileiro Plan as endorsing fractures within BiH that would weaken the 
state, making it easier for Serbia and Croatia to carve it up at some later stage. 
Negotiations continued until August 1992 despite repeated failures to reach 
an agreement and amid an atmosphere of escalating violence. 

After August, negotiations were overtaken by other events, although the 
Serbs maintained that their acceptance of the Cutileiro Plan exhibited their 
dedication to a peaceful resolution of the BiH crisis. But the peacemaking 
rhetoric of Serbs and their apparent cooperation during negotiations did not 
tell the full story. At an RS Assembly session on 18 July 1994, Karadzié said 
that the maps offered by Cutileiro had been completely unacceptable but 
were useful as the basis for future negotiations because they legitimised 
Bosnian Serb demands that BiH be divided on an ethnic basis and that they 
be awarded 45-50 per cent of Bosnian territory.*° 

Belgrade’s view of the shortcomings and benefits of the Cutileiro Plan was 
revealed in an official note written by the Federal Ministry of Foreign Affairs, 
dated 9 August 1994, which indicated that all three parties in BiH had 
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Map 5.3 The Cutileiro Peace Proposal (source: Data from the Geographic Informa- 
tion Systems Unit of the ICTY). 
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Map 5.4 De facto Serb control under the Vance Plan (for Croatia) and the Cutileiro 
Plan (for Bosnia) (source: Data from the Geographic Information Systems 
Unit of the ICTY). 
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initially accepted the plan but that Bosnian Muslims had later rejected it, 
which was said to have been their fatal mistake, not only because it led to war 
but because all later peace plans — with the exception of the Vance-Owen 
Plan — proved to be more favourable for the Serbs than for the Muslims. In 
conclusion, the note read that the “value of the Cutileiro Plan rested with 
[the fact] that the International Community ... showed its readiness to legal- 
ise and verify” Serb-claimed territories in BiH. “Unfortunately,” it con- 
tinued, “even after the two-year war in this former Yugoslav republic, these 
borders have not been formally recognised.’”’*” For Serbs, the Cutileiro Plan 
was just a first stepping stone. Even in combination with the Vance Plan it 
did not secure optimal territorial contiguity, as corridors in the north and east 
of BiH would have remained predominantly Muslim. 


The London Conference, August 1992 


In July 1992, as negotiations on the Cutileiro Plan continued, foreign news 
media aired the first disturbing images of non-Serb detainees in Serb-run 
detention camps in northern Bosnia and the world finally saw the nature of 
the violence that was aimed at civilians in the conflict zone.** The inter- 
national community called for an emergency conference in London, sched- 
uled to take place in the last week of August. Political leaders from the 
Republics of Serbia and Montenegro and from the Federation discussed the 
Conference at the 18 August session of the State Council for Harmonisation. 
Federal Prime Minister Panic introduced reports about ethnic cleansing in 
BiH, and his boldness in addressing the topic unsettled other participants at 
the meeting. When MiloSevi¢ interrupted, trying to stop him, Pani¢ only 
became more emboldened. He said the UN had informed him that ethnic 
cleansing of Muslims had begun near Jajce and had asked him to put an end 
to it.’ In blunt language, Panié called for FRY and Serbian leaders to stop 
the war, end the ethnic cleansing, and cut financing for the conflict in BiH. 
He said he was unpersuaded by the argument articulated by Bosnian Serbs 
that they were merely defending themselves.”” Panié then confronted meeting 
attendees over Serb aggression in the name of “Greater Serbia,” which he 
described as the idea that Serbs in Bosnia would “get rid of the others and 
join Serbia one day.””! 

With no unanimous position reached in the meeting, the Serbian delega- 
tion led by MiloSevié and the federal delegation led by Dobrica Cosié and 
Milan Panié set off for the London Conference, where MiloSevié and Pani¢ 
clashed publicly. In another session of the Council for Harmonisation held 
upon their return to Belgrade, Milosevic expressed his displeasure over the 
outcome of the Conference, which had produced a final document he found 
unacceptable because part of the Conference conclusions called on the FRY 
to stop intervening outside its borders.” Indeed, the final London Confer- 
ence text bound all participants to fulfil their obligations to: cease cross- 
border interventions; restrain the Bosnian Serbs from taking territory by 
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force and expelling local populations; restore the civil and constitutional 
rights of people in Kosovo and Vojvodina and in Sandak; influence the 
Bosnian Serbs to close their detention camps; comply with international 
humanitarian law and in particular the Geneva Conventions; and permit the 
return of refugees to their homes.”? The wording of the text suggested that 
representatives of Serbia and Montenegro, and of the FRY, had agreed with 
the characterisation that the FRY was involved in interventions beyond its 
borders, in internationally-recognised Croatia and BiH. MiloSevi¢é was 
furious about this, saying in the Council session that the final version of the 
document had not been discussed, and that if it had, the FRY delegation 
would have denied such implications.” Nonetheless, the London Confer- 
ence introduced new rules for the conflict and established a new negotiating 
platform known as the International Conference on the Former Yugoslavia 
(ICFY), headed by US diplomat Cyrus Vance and his UK colleague 
David Owen.”° 


The Vance—Owen Peace Plan (VOPP) and ethnic separation 


Negotiations led by Vance and Owen were held between the summers of 
1992 and 1993. Talks opened with the presentation of five possible models 
for the Bosnian state; and a loose federation of ethnic units, which would not 
be geographically contiguous, prevailed.”® But problems arose when the map 
had to be drawn, and it became clear that agreement on the shape of ethnic 
units would not be easily reached. 

The Bosnian Serbs initially proposed a contiguous territory comprising 75 
per cent of BiH for themselves, including everywhere Serbs were a majority 
and where they owned a majority of the land. Serbs also claimed areas where 
— according to their own calculations — they would have had a majority were 
it not for genocide committed during the Second World War.” In the end, 
the Vance—Owen Peace Plan (VOPP) map was a compromise that accounted 
for the territorial desires of all three parties. It divided BiH into ten provinces, 
the boundaries of which were drawn according to ethnic, geographic, histor- 
ical, and other relevant factors, including economic viability. These provinces 
were not necessarily ethnically contiguous and, in some instances, their 
borders cut through municipal boundaries; and in an attempt to avoid ethnic 
labels, the provinces were assigned only numbers and place names.”® Still, 
each ethnic group would have a majority in three of the ten provinces, and 
Sarajevo — where Muslims were the majority — would be assigned an “open” 
status, to be administered equally by the three constituent peoples.” 

The Bosnian Croat delegation greeted the plan with enthusiasm, accepting 
the constitutional principles, the ceasefire agreement, and the map.'”’ This 
wasn’t surprising in light of the fact that the three proposed Croat-majority 
provinces were large territories that bordered on Croatia and extended into 
Central Bosnia.'"' The Bosnian government delegation opposed the map but 
accepted the constitutional and military principles of the proposal. The 
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Map 5.5 Vance—Owen Peace Plan (source: Data from the Geographic Information 
Systems Unit of the ICTY). 
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Map 5.6 De facto Serb control under the Vance Plan (for Croatia) and the Vance— 
Owen Plan (for Bosnia) (source: Data from the Geographic Information 
Systems Unit of the ICTY). 
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Bosnian Serbs expressed several reservations about the proposal, but accepted 
the map as a starting point, with the one major objection that it lacked the 
corridors they desired in order to guarantee the contiguity of Serb territ- 
ories.'°? To that end, they insisted that the Posavina corridor in Northern 
Bosnia be widened; they demanded territory on the left bank of the Neretva 
River in Herzegovina; and they claimed the Muslim-majority municipalities 
of Foéa, Rogatica, Visegrad, and Bratunac along with Skelani and Gorazde — 
all for geostrategic reasons.'”? The negotiations failed to produce a settlement, 
and in fact seemed to incite greater violence. 


MiloSevié and the VOPP negotiations 


Two of the most interesting joint meetings of Bosnian Serb, Croatian Serb, 
and Serbian leaders took place at the sessions of the State Council for 
Harmonisation held on 9 and 21 January 1993, where an “all Serbian” posi- 
tion for the next round of VOPP negotiations in Geneva was discussed. 
These were the first meetings to which representatives from the RSK and the 
RS were invited, and they included leaders such as Karadzi¢é, Momcilo 
Krajisnik, and General Ratko Mladi¢é from the RS, and Assembly President 
Mile Paspalj and Prime Minister Zdravko Zeéevié from the RSK.' The 
Bosnian Serb strategy was focused on insisting on recognition of the RS and 
then integrating Serbia, Montenegro, the RSK, and the RS.'°° 

MiloSevié supported RS leaders but stressed how important it was that the 
public accept de facto ethnic separation and the notion of “constituent 
peoples.”!° Dobrica Cosié noted that the formation of a state or federation 
was a long-term objective that could be realised step-by-step.'’’ Yet, 
MiloSevié felt Serbs had achieved unity and said the issue was simply how to 
legalise it: 


objectively and according to our relations, such as political, military, 
economy, cultural and educational, we have that unity. The question is 
how to get the recognition of the unity now, actually how to legalise 
that unity. How to turn the situation, which de facto exists and could 
not be de facto endangered, into being de facto and de jure?! 


MiloSevié underlined that, without war, the goal of ethnic separation never 
would have been realised.'”” 

Ethnic separation in BiH was discussed again in the next session of the 
Council, on 21 January 1992, when it was explicitly approved by political 
and military leaders from the FRY, the Republics of Serbia and Montenegro, 
and the RS and RSK. Serbian Foreign Minister Jovanovic gave a long speech 
supporting the division of BiH, but he warned of the perception that “ethnic 
cleansings are palm-offs” and recommended using “the peacetime process of 
the exchange of inhabitants,” which he claimed would occur if conditions 
in Bosnia became so unpleasant that non-Serbs chose to “rush off to their 
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original provinces.” After that, he said, “everything else is a matter of tech- 
nique, including the break-up of Bosnia into three parts.”!'’ Jovanovié pre- 
dicted that ethnic homogenisation in BiH could be achieved in a couple of 
years. 1"! 

Because not all Serb territorial claims could be justified by the ethnic prin- 
ciple alone, Bosnian Serb leaders Moméilo Krajisnik and Nikola Koljevié 
agreed that they should use economic arguments when negotiating peace 
proposal maps to avoid relinquishing any territory taken for geostrategic 
reasons.''? But VJ Chief of Staff General Zivota Panié shared his concern that 
some of that territory — in Eastern Bosnia — was at risk of being lost militarily, 
and that stepping in to save it could risk the pretence that the FRY was not 
involved in the war in BiH. According to General Pani¢, Serbs there were 
disgracefully unprepared to fight and were “running away, leaving every- 
thing.”'!? While he felt that “[VJ] manpower should not be allowed to go 
into foreign territory,” he was determined to hold the strategic gains made by 
Serb forces and argued that “volunteers should be found, people who will 
rescue that part of the territory.... We must not lose control.”!"* 


Failure of the VOPP 


With the leaders of the three ethnic groups in BiH unable to reach an agree- 
ment, Cyrus Vance and David Owen turned to Milosevic for help in con- 
vincing the Bosnian Serbs to accept their Plan.'’? And Milogevié was willing; 
the map they proposed essentially honoured ethnic separation and, though it 
did not establish territorial contiguity, he considered it a good start. He had 
grown uncomfortable with the international isolation that had resulted from 
UN sanctions on the FRY and calculated that, if he persuaded the Bosnian 
Serbs to accept the VOPP, the sanctions may be lifted. As a consequence of 
the pressure exerted by MiloSevié and by the international community, 
Karadzi¢ signed the two remaining documents of the Vance-Owen peace 
agreement package — the Provincial Map and the Agreement on Interim 
Arrangements — on 2 May 1993. However, he stipulated that his signature 
would be invalidated if the RS Assembly did not accept the plan at its next 
session, later that week.''° 

At the RS Assembly session held on 5 and 6 May 1993, Bosnian Serb 
leadership debated the VOPP in the presence of federal and republican digni- 
taries as well as Greek Prime Minister Kosta Mitsotakis. Karadzi¢ called the 
plan catastrophic, claiming it denied Bosnian Serbs their right to self- 
determination. Still, he concluded that the Assembly had to accept the VOPP 
or risk an attack by NATO forces.''? As other Bosnian Serbs spoke in strong 
opposition to the plan, Milosevi¢ attempted to save the VOPP, speaking 
twice to urge its acceptance. He acknowledged that Serbs had only partly 
achieved their goal, which he said would yet be reached, but he said that it 
should not come at further cost to the people of Serbia, who had been 
faced with UN sanctions for almost a year.''® MiloSevié did not convince 
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RS Assembly members, who decided to let the Bosnian Serb population vote 
directly on the VOPP in a referendum held from 15 to 16 May 1993 — when 
they voted overwhelmingly against its acceptance.'”” 

Until that point, international officials tasked with addressing the conflict 
had prioritised a negotiated peace settlement over justice for victims, fearing 
that talks could be disrupted or may fall apart if Serb leaders were charged. 
But the idea of a UN court that would take on cases of mass atrocities had 
been floating around since August 1992.'”° If the RS Assembly had voted to 
adopt the VOPP, a UN war crimes court may never have come into being; 
but with the VOPP definitively failing and the war intensifying, the UN 
established the International Tribunal for the Former Yugoslavia (ICTY) on 
25 May 1993 in Resolution 827, with a mandate to investigate and prosecute 
individuals accused of crimes committed in the conflicts that occurred in the 
break-up of the SFRY. 


The Owen—Stoltenberg Peace Agreement, 1993 


With all its attention put toward the peacemaking effort, and huge expecta- 
tions vested in the VOPP negotiations, the international community and the 
UN had resisted pressure to engage in peace enforcement. Yet, as a result of 
the UN weapons embargo imposed in 1992, the official Army of BiH 
remained weak compared to the Serb and Croat forces, and became 
dependent on costly and clandestine weapons imports from countries such as 
Iran. That reality moved the Clinton Administration to push for a “lift-and- 
strike” initiative in 1993, by which the weapons embargo for the Bosnian 
Muslims was to be lifted and air strikes launched from outside the territory, 
to protect the Bosnian Muslim population from atrocities. The United States 
saw this as a way to attack Serb military positions from the air without 
engaging NATO troops on the ground; a task that would be left to the 
Bosnian Muslims, who would finally be adequately armed to do so. On 29 
June 1993, a draft lift-and-strike Resolution was put before the UN Security 
Council that, if adopted, would have exempted BiH from the arms embargo 
so that it could exercise its “inherent right to self-defence.” No country 
actually opposed the Resolution, but it was defeated by a majority of absten- 
tions, and the UN weapons embargo remained in force until the end of the 
war in 1995,'7! 

According to President Bill Clinton, the United States had trouble con- 
vincing European allies to adjust or end the weapons embargo, which made 
the Bosnian Muslims an easy target for well-equipped Serb forces. Clinton 
said European leaders used humanitarian grounds as public justification for 
the embargo, reasoning that more arms would mean more bloodshed, but 
privately objected to it on the basis that an independent BiH would be 
“unnatural” as the only Muslim-majority state in Europe. French President 
Francois Mitterrand apparently expressed quite bluntly that BiH did not 
belong in Europe, and some British officials spoke of a need to restore a 
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“Christian Europe.” Clinton felt that they favoured the embargo precisely 
because it disadvantaged BiH.'” 

After the failure of the VOPP, Cyrus Vance was succeeded by Norwegian 
diplomat Thornvald Stoltenberg. Stoltenberg worked with David Owen in 
the next round of negotiations, in Geneva, which resulted by late August 
1993 in the Owen-Stoltenberg Peace Proposal. It envisaged a division of 
Bosnia into a Serb part with 53 per cent of the territory, a Muslim part with 
30 per cent, and a Croat part with 17 per cent. Predictably, the Bosnian 
Muslims rejected the plan and the RS Assembly accepted it uncondition- 
ally.'* The Bosnian Croats also endorsed the Plan but demanded more ter- 
ritory. They had proclaimed the Croatian Republic of Herceg-Bosna on 28 
August 1993, with its capital in Grude, in southwestern Bosnia.'** The enti- 
ty’s new Assembly protested the territories given to Croats in the plan, which 
were the poorest in natural resources, were inhabited by less than 50 per cent 
of the Croats living in BiH, and lacked a single large city, advanced commu- 
nications, and industrial, scientific, cultural, and religious facilities.'”° 


The Washington Agreement, 1994 


Two additional attempts to broker an agreement failed and, by the end of 
1993, it was clear that completely new negotiating tactics were called for. 
A turning point came in early 1994 with the active involvement of the 
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Map 5.7 Owen-Stoltenberg Peace Plan (source: Data from the Geographic Informa- 
tion Systems Unit of the ICTY). 
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Map 5.8 De facto Serb control under the Vance Plan (for Croatia) and the Owen— 
Stoltenberg Plan (for Bosnia) (source: Data from the Geographic Informa- 
tion Systems Unit of the ICTY). 


United States, which resulted in a pact between the Bosnian Muslims and 
Bosnian Croats known as the Washington Agreement. Signed on 1 March, it 
outlined a framework for a federation of majority Bosnian Muslim and 
Bosnian Croat areas in BiH and also contained a preliminary agreement for a 
confederation between the proposed federation and Croatia.'”’ The Agree- 
ment made the creation of a Muslim-Croat Federation a milestone for future 
peace talks and it ended the war between Bosnian Croats and Bosnian 
Muslims for increased territory, which had been triggered by the VOPP maps 
and the conflict resolution model based on ethnic division of territories. This 
was an important moment in Croatian politics that gave an opportunity to 
President Tudman to distance himself unequivocally from previous plans to 
partition BiH. 


The Contact Group Plan, 1994 


In April 1994, this fresh approach to negotiations spurred the formation of the 
Contact Group, consisting of representatives from the Russian Federation and 
the United States, with appointees from the ICFY, the UN, and the European 
Union — which was represented by France, Germany, and the UK.'* In July, 
the Contact Group presented a proposed map of BiH to representatives from 
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Area to be under Serb control (48%) 
Area to be under Bosnian Muslim/Croat control (49%) 
[7 Sarajevo, to be under UN Administration (3%) 


Map 5.9 Contact Group Peace Plan (source: Data from the Geographic Information 
Systems Unit of the ICTY). 


the Bosnian Muslim-Croat Federation and to the Bosnian Serbs. Territorial dis- 
tribution was nearly even, with 51 per cent going to the Federation and 49 per 
cent to a Bosnian Serb entity.'” After significant pressure from the UN Security 
Council and the EU Council of Ministers, as well as from governments and 
NGOs worldwide, the Bosnian Muslim-Croat Federation finally accepted the 
map at the end of July. But, even with Belgrade lobbying on behalf of the 
Contact Group Plan, Bosnian Serb leadership did not accept it.'°° 

At a Supreme Defence Council meeting in August, Milosevi¢ expressed 
frustration with the defiance of RS leaders who had rejected the Contact 
Group map. He explicitly cited a “unanimous policy” among Serbs in the 
FRY, BiH, and Croatia — revealing that Serb leaders had indeed shared a 
common plan, as alleged by the Prosecution. He credited that policy with 
having saved the FRY from war while still allowing Belgrade to aid in the 
creation of the RS and RSK, which led, he said, to the “ultimate goal ... [of 
a] Republika Srpska, stretching over a half of the territory of the former 
Bosnia and Herzegovina!”'*' As MiloSevié saw it, the real victory of the war 
in BiH was that the international community was legitimising significant Serb 
territorial conquests, which he called “the maximum that many have never 
even dreamed of.”!°? 

Showing more pragmatism than politicians from the RS, Milosevic appre- 
ciated how crucial it was that the Contact Group Plan be accepted; and he 
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Map 5.10 De facto Serb control under the Vance Plan (for Croatia) and the Contact 
Group Plan (for Bosnia) (source: Data from the Geographic Information 
Systems Unit of the ICTY). 


felt it was impossible to expect that the Serbs would be granted more than 
half of BiH territory.'*’ He rebuffed the complaints of RS leaders that they 
could not accept the map because their territory was not compact enough. 
MiloSevié reminded them that: 


when you put together Serbia and Montenegro, then the whole eastern 
part is more than compact, because there is a territorial corridor ... with 
territorial sovereignty permitting the passage of military convoys and 
everything else needed for a very compact western part.'** 


He warned that there were dangers in conquering too much territory, because 
the population-to-territory ratio could make it difficult to “cover it with set- 
tlers.” Besides, he said, having taken half of Bosnian territory was an achieve- 
ment to be proud of; adding, “Republika Srpska is twice the size of Montenegro, 
one-and-a-half the size of Slovenia, and it is being disputed as not big 
enough?!””'> MiloSevié was not only satisfied with the amount of territory seized 
by Serbs, but he anticipated that it would be united with the FRY, noting that 
this would increase the size of Yugoslavia by one-fourth and the population by 
one-tenth. He said there was “‘an offer to create a military alliance with Russia” 
that would make the VJ the “single strongest army in the Balkans.”'”° 
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Serbian and FRY leaders publicly promoted the Contact Group Plan and, 
under international pressure, ostensibly sanctioned Bosnian Serb leadership 
for rejecting it, by imposing a blockade on the RS. Analysts often use this as 
proof that Milosevic did not control Bosnian Serb leaders and that his rela- 
tionship with Karadzié and Mladié was dysfunctional and vitriolic.'*’ It’s true 
that there were periods of disagreement; but even in the most strained of 
times, aid from Belgrade kept reaching the Bosnian Serbs. The sanctions 
announced in August 1994 were never really imposed, as MiloSevi¢ himself 
confirmed at a closed meeting held one year later when, responding to the 
suggestion by Bishop Irinej that the blockade be lifted, MiloSevié told him 
that the blockade was merely a formality and that “aid flows daily.”'** This 
was an important revelation in court, for leaders in Belgrade had insisted that 
they had ended their cooperation with the RS. 

The evolving relationship between Milosevic and Karadzi¢ was marked by 
what some interpreted as a ‘good cop/bad cop’ dynamic, but it was more 
complex than that. And although Karadzi¢’s stubbornness might have given 
the impression of a deeper rift, Milosevic was always able to exercise ultimate 
control on the most important issues. The Prosecution articulated this in a 
court filing, saying that “Milosevic and the Bosnian Serb leadership may have 
had their differences, but the evidence suggests that his influence over them — 
when he wanted to use it — continued through to 1995” and was rooted in 
his “total and absolute support of the RS economy and its war.”!’ Karadzié 
himself had talked about his disagreements with Milosevic in front of the RS 
Assembly in May 1994. He said that the most serious disputes had accom- 
panied the Vance—Owen negotiations, but admitted that “without Serbia ... 
[we] would not have been able to make war.”'*° Still, even if the relationship 
between Milosevic and Karadzi¢é had begun to deteriorate over time, the 
relationship between MiloSevié and Mladié had remained strong."! 


The Srebrenica genocide: a precursor for Dayton Peace 
negotiations” 


The Contact Group Plan represented a significant gain for Bosnian Serbs 
regarding territorial contiguity; but they still had reason to drag out negoti- 
ations while they created a situation on the ground that concretely assured 
them several crucial strategic areas that had to be seized by force, including 
Muslim-majority enclaves in Eastern Bosnia. By mid-1993, the vaguely- 
defined term “ethnic cleansing” had entered the lexicon of official texts along 
with descriptions of other crimes such as “forcible expulsions” and “mass kill- 
ings.”'* It was an important development when UNSC Resolution 819, 
issued on 16 April 1993, included the term “genocide” for the first time 
in condemning the actions of Serb paramilitary units in Eastern Bosnia 
and required Serbia and Montenegro — as the FRY — to take all measures 
within its power to prevent it.'** Resolution 819 also proclaimed Srebrenica a 
UN-protected Safe Area and tasked UNPROFOR with regulating the 
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humanitarian situation in the enclave. Some countries, including the United 
States, supported Resolution 819 only on the condition that the original term 
“Safe Haven” was replaced by “Safe Area,” because a Safe Haven presup- 
posed full military protection for which 15,000 ground troops would be 
needed while a Safe Area was simply assumed to insure a “certain degree of 
security,” the level of which was never explained in detail, but should have 
been.'* 

UN debates on the status of Srebrenica led to a Security Council fact- 
finding mission under the leadership of Ambassador Diego Arria of Vene- 
zuela, at the end of April 1993. Ambassador Arria testified as a Prosecution 
witness and recounted that he and his UN colleagues had witnessed what 
resembled an “open air prison.” Arria described Srebrenica as a place where 
“slow motion genocide” had been taking place and said the suffering of the 
people in the area took the Mission by surprise; they were shocked by what 
they witnessed on the ground and realised that the situation had never been 
accurately presented to the UNSC."° The Mission recommended that the 
UN proclaim five other places in BiH as UN Safe Areas as well, all of which 
were under threat of being taken over by Serb forces. Upon their return to 
New York, UN Resolution 824 of 7 May 1993 added Gorazde, Zepa, Tuzla, 
Sarajevo, and Bihaé¢ to the list of UN Safe Areas in Bosnia, with the intent to 
protect civilians and obstruct Serb strategic designs.'*’ Bihaé, Srebrenica, 
Gorazde, and Sarajevo were of particular strategic importance to Serbs in 
achieving territorial contiguity. 

In the months and years that followed, it became obvious that the pro- 
clamation of Srebrenica as a Safe Area did not protect civilians there from the 
attack of Serb forces. And in the summer of 1995 — despite seeking refuge at 
the UN compound six kilometres northwest of Srebrenica, in Potoéari — 
women and children were separated from the men and older boys by Serb 
armed forces, in the presence of Dutch UN peacekeepers.'** Neither the 
UN’s diplomatic response nor the presence of peacekeepers on the ground 
prevented the only official genocide in Europe since 1945, when the execu- 
tion of some 8,000 Bosnian Muslim men followed the Serb takeover of the 
enclave.” 

Evidence presented at the ICTY pertaining to the takeover of Srebrenica 
was summarised in the 16 June 2004 Half-Time Judgement, delivered at the 
end of the Prosecution part of the case. It described the sequence of events 
leading to the fall of the enclave as having started with Radovan Karadzi¢’s 
“Directive for Upcoming Operations,” addressed to the Command of the 1st 
Krajina Corps and including specific details regarding the engagement of the 
Drina Corps, which operated in Eastern Bosnia. The Directive called for 
“well-thought-out combat operations [that] create an unbearable situation 
of total insecurity with no hope of further survival or life for the inhabitants 
of Srebrenica and Zepa.”!” Prosecution witness General Rupert Smith, 
who was the Commander of UNPROFOR at the time of the takeover of 
Srebrenica, testified that the Directive gave instructions to “squeeze and 


The formation of the RS 169 


compress, both physically and in terms of a way of life, the existence of those 
enclaves.”'°! Further, the Directive stated that if UNPROFOR left the Safe 
Areas, “the Drina Corps command shall plan an operation ... with the task of 
breaking up and destroying the Muslim forces in these enclaves and definit- 
ively liberating the Drina valley region,”'? which General Smith understood 
to mean that, if the UN withdrew, the enclaves would be “done away 
with.”!? 

On 6 July 1995, Serb forces launched an attack on Srebrenica that lasted 
five days. Bosnian Muslim forces present in the area, many of whom had sur- 
rendered their weapons to peacekeepers, did not have the military capacity to 
resist.'°* On 11 July, Srebrenica fell. As he toured the town afterward, VRS 
Commander Ratko Mladié called it “Serbian Srebrenica” and said Serbs had 
finally taken “revenge on the Turks.”!° 


After Srebrenica 


There was confusion within the international community about how to react 
to the fall of Srebrenica. French President Jacques Chirac offered the most 
radical solution, suggesting that Srebrenica be regained by force and returned 
to the Muslims. The question was who would take the lead in doing so. 
British Foreign Secretary Malcolm Rifkind had repeated on several occasions 
that UN forces in BiH were not there to take up arms. And the Americans, 
who backed the French initiative in principle, were not willing to assist with 
material support.!°° Many of Chirac’s colleagues, as well as the media, inter- 
preted his initiative as political grandstanding that was never meant to go 
beyond rhetoric.'” 

In Srebrenica, the deportation of Bosnian Muslims began immediately after 
Serb forces entered the town on 11 July. The next day, the UN Security 
Council passed Resolution 1004, demanding that Serbs suspend their offen- 
sive and allow humanitarian assistance to reach civilians in the region.’** But 
the Resolution did not inspire any response on the ground and the presence 
of UN peacekeeping forces was inadequate to prevent mass atrocities; and 
within weeks, satellite images disclosed traces of fresh burial sites and mass 
graves in the vicinity of the enclave.’*” On 10 August, UN Resolution 1010 
cited alleged breaches of international humanitarian law and many reports of 
missing persons from the Safe Areas. It demanded that the Bosnian Serbs 
permit the UNHCR and the ICRC to enter both Srebrenica and Zepa to 
register detainees, and that Serb forces guarantee these detainees’ safety. But 
Serb forces had already been engaged for weeks in mass executions of Bosnian 
Muslim men and boys, and in covering up these crimes.'°° 

By August 1995, the United States had taken the lead in negotiations and, 
for the first time, an aggressive negotiation style was matched by military 
threat: if Serb artillery forces did not withdraw, NATO would strike. This 
eventually led to Operation Deliberate Force, in which NATO bombed 
Bosnian Serb positions, pressuring the Serbs to either accept US conditions 
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for a political settlement of the crisis or risk military defeat.'°! The bombard- 
ment lasted two-and-a-half weeks, which was long enough to prove to Serb 
forces that the international community was serious and long enough to con- 
vince Milosevic that he must compel the Bosnian Serbs to agree to negoti- 
ations — which he did.’ 

In court, both Prosecution and Defence witnesses who held high-level posi- 
tions in the FRY government during the fall of Srebrenica made distinctions 
between the moment they claimed to have first heard about the fall of the 
enclave and the moment they claimed to have learned about the atrocities com- 
mitted during and after its takeover. In this way, they rationalised their own 
inaction to prevent the killings, and that of Belgrade.'® Defence witness Vladis- 
lav Jovanovic said he learned of the fall of the enclave on 13 July and testified 
that he met with Milosevi¢é immediately afterward to discuss it. According to 
Jovanovic, Milosevi¢ appeared very surprised and angry to hear the news, espe- 
cially because he had reportedly tried to dissuade General Mladi¢ from com- 
pleting the takeover.’ Indeed, David Harland — who served as a Political 
Advisor to the Commander of UNPROFOR and was Head of Civil Affairs 
for the UN in BiH from 1993 to 1998 — claimed that MiloSevié had met with 
Mladié in Belgrade just four days before Srebrenica fell.’ However, General 
Rupert Smith testified that Milosevi¢ had also received a coded cable on the 
day of the takeover, which informed him that “the BSA [VRS] is likely to sep- 
arate the military-age men from the rest of the population.””'” 

According to General Smith, Milosevi¢ met with Mladi¢ just four days 
after the enclave fell, on 15 July.'” Yet, the killings in and around Srebrenica 
went on for weeks, and Belgrade took no action to stop them. On the con- 
trary, as events in Srebrenica increasingly occupied international diplomatic, 
military, and political discussions, Serb forces advanced to seize nearby Zepa. 
The UNSC discussed the situation in Zepa, including a reference to a 
Contact Group statement. This somewhat routine discussion could easily be 
interpreted as showing that the UNSC nominally took the position of the 
Muslims seriously, but nothing more. Such an interpretation would come to 
be significant for decisions made by the top political and military leadership in 
Belgrade.'°* They were led to assume — accurately — that nobody was going 
to make any fuss about Zepa. Nobody did at the time. Zepa fell on 25 July; 
ethnic cleansing of the area followed unimpeded.'” 


The Republika Srpska and war-related losses 


Maps depicting the ethnic composition of BiH before and after the war were 
compelling visual evidence of the gravity of crimes committed in territories 
that later became part of the RS. A number of municipalities with an absolute 
or relative Muslim majority on the 1991 map (on the left) were seized in 
order to achieve Serb strategic goals, and many that had been predominantly 
Muslim before the war — but had a Serb majority on the 1998 map — featured 
in the Bosnia indictment against MiloSevié as the sites of mass atrocities. 
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Map 5.11 Ethnic distribution in BiH before the war (1991) (source: ICTY OTP’s 
Demographic Unit). 


Ethnic composition in Bosnia and Herzegovina, 1998* 
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Map 5.12 Ethnic distribution in BiH after the war (1998) (source: ICTY OTP’s 
Demographic Unit). 
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This changing ethnic distribution in BiH as a consequence of the war has 
been among the most damning proof of the planned nature of the crimes 
committed by Serb forces. In Srebrenica, for example, of 29,198 inhabitants 
in 1991, 73 per cent were Muslim; but in 1997, the total population was only 
7,442 and just seven people were Muslim.'”” Demographic evidence pre- 
sented at the trial showed that similarly drastic population shifts occurred 
throughout the part of BiH that became the Republika Srpska. In 1991, 
344,803 Muslims lived in that territory, but by 1997-1998, only some 2 per 
cent of the pre-war total remained.'”! Preliminary results of Bosnia’s 2013 
census, the first official census since 1991, indicate that the population of 
Muslims has increased considerably in Eastern Bosnia since the immediate 
post-war period, to over 190,000. And in Srebrenica, of 15,242 inhabitants, 
over 8,000 are now Muslims.'” Still, after nearly two decades of NGO- and 
government-sponsored refugee return efforts, returnees continue to face 
intimidation and even violence, especially in the case of ‘minority returns’ — 
in which people who now represent minorities come home to their com- 
munities of origin.'” 

Estimates of numbers of deaths due to the war in BiH range from about 
25,000 to 329,000. For the MiloSevié trial, the OTP’s Demographic Unit 
arrived at an estimate of 102,622 war-related deaths, of which 47,360 (46 per 
cent) were military and 55,261 (54 per cent) were civilian victims. This figure, 
measuring “‘war-related” deaths, includes not only those killed and missing, but 
those who died due to harsh living and working conditions during the war. 
Stull, a minimum number of those killed by direct war actions is 67,530; of this 
number, 40,948 were military and 26,582 were civilian, and 45,980 were 
Muslims, 12,642 were Serbs, 5,629 were Croats, and 3,279 were “others.’”’!”4 


Obscured evidence about Srebrenica crimes 


The fall of Srebrenica was preceded by preparations that warned of events to 
come and should have alarmed international observers. A large number of 
empty buses moved from Serbia to Eastern Bosnia, for example, for later use 
in transporting civilians to killing sites in Bosnian Serb-controlled territory, 
sometimes as far as 150 kilometres away from Srebrenica. The intelligence 
capabilities of some countries have left lingering questions about whether 
they, or the UN, received information beforehand that the takeover was 
likely; and a lack of evidence for the period before or during the weeks of 
mass atrocities has led to speculation about why details of political and 
military activity were suppressed. 

The UN has no intelligence capacity of its own and depends on the ser- 
vices of its member states, especially the United States and Canada, and to a 
lesser extent the UK.'” Various sources have confirmed the existence of US 
intelligence on the Srebrenica genocide, including recordings of intercepted 
telephone conversations between FRY and RS military leaders from 17 
June 1995.'”° And, the Dutch Institute for War Documentation (NIOD), 
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investigating the role of Dutch UN peacekeepers in the fall of Srebrenica, 
noted that a meeting took place between Carl Bildt — who succeeded Lord 
David Owen as the EU representative in negotiations — and former US Vice 
President Al Gore, along with two others, on or about 3 August 1995 at the 
White House. In this meeting, intercepted communications between 
Milosevic and General Mladi¢ relating to the “fall of the Safe Area” were 
specifically referred to and read from by Gore.'” 

At the time, the United States officially denied the existence of intercepted 
communications related to Srebrenica through a statement made by then CIA 
Director John Deutch.'” But records of an SDC session held in August 1995, 
which were unavailable to the United States when Deutch issued his denial, 
made it clear that Milosevic and Mladi¢ had spoken “on the occasion of the 
attack on Zepa and Srebrenica,” as MiloSevié referred to one of their conver- 
sations himself.'”” One plausible reason for the official disavowal by the 
United States of intelligence that indicated the intent of Serb forces to 
commit crimes, or which revealed that crimes were in process, may be the 
fact that knowledge of such intelligence exposes states to possible allegations 
of complicity in genocide, since it is the duty of any and every of state to 
prevent that crime.'*° 


The “swap of territories”’ strategy 


For many observers, the fall of the Safe Areas in Eastern Bosnia was not unex- 
pected; and from at least June 1995, the recognition that they could not be 
defended had been expressed publicly. Calling Srebrenica’s future “gloomy,” 
US diplomat Sandy Vershbow had said that international negotiators were 
seriously considering a swap of territories — i.e. Eastern Bosnian enclaves 
would be given to Bosnian Serbs in exchange for larger territories elsewhere 
to be given to Bosnian Muslims, in order to make the map “more coher- 
ent.”'*' MiloSevié had actually talked as early as August 1994 about an 
exchange of territories, at a meeting of the SDC. He had displayed detailed 
knowledge of the ethnic composition of BiH, citing Ozren, Doboj, and 
“perhaps Derventa and some other parts” as necessary Serb gains, which he 
felt “could easily be acquired in negotiations between the two sides in 
exchange for some vital features that the Muslims need ... [such as] Vogoséa, 
Ilyas and Hadzici.”'*? At another SDC session one month later, MiloSevi¢ 
commented on the importance of Sarajevo and several other strategic areas to 
the “swap of territories” approach he believed the United States would 
endorse. In order to “correct the maps,” he explained, the Americans would 
“insist on reciprocity for the eastern enclaves and on widening of the cor- 
ridor.” He said the notion of Republika Srpska military leaders that they 
could not give up any “land that a Serbian soldier acquired with his rifle” was 
“unacceptable to the international community.” 

Speaking in August 1995 to the RS Assembly, Radovan Karadzié also 
hinted at a territorial exchange. He boasted that the RS had forcibly 
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incorporated many areas where Serbs were not previously the majority and 
indicated that these territories may be expendable in negotiations. But he 
warned that areas where Serbs had always been a majority, which he called 
“our traditional territories,” had to be retained.'** He continued: 


Don’t let this get around, but remember how many of us there were in 
Bratunac, how many in Srebrenica, how many in Visegrad, how many in 
Rogatica, how many in Vlasenica, in Zvornik, etc. Due to strategic 
importance they had to become ours, and practically no one is question- 
ing it anymore.'® 

And indeed, in the aftermath of the summer of 1995 — during which Sre- 
brenica and Zepa fell in BiH and Knin Krajina fell in Croatia — the inter- 
national community appeared keen to accept military conquests as the basis 
for a final peace settlement. 

Among the most telling statements reflecting how the fall of Bosnian 
enclaves was viewed by international negotiators came from then US Sec- 
retary of State Warren Christopher, who said that their takeover had “created 
a circumstance that in some ways, tragically enough, makes the shape of the 
peace simpler than it would have been in the past.”’'*° Christopher also talked 
in similar terms about the recapture of the RSK in August 1995 by Croatian 
Armed Forces in Operation Storm and the subsequent exodus of Croatian 
Serbs from the area. He said that these developments were “simplifying 
matters,” implying that ethnic homogeneity was necessary in the contested 
territories in order to resolve the conflict and achieve peace. '*’ 

In an SDC session held in the wake of Operation Storm, Serbian and FRY 
leaders were extremely judgemental of how weak and inadequate they felt 
the defence of Knin had been. RSK Minister of Defence Milan Marti¢ had 
ordered an evacuation of the civilian population one day before Croatian 
forces started Operation Storm; and the timing of the order implied that the 
abandonment of the RSK and the evacuation of the Serb population were 
prearranged.'** MiloSevié sharply criticised the conduct of RSK leaders, espe- 
cially Marti¢, for having compelled civilians to leave the Krajina and for the 
fact that the SVK had not engaged with Croatian forces at the front line. He 
claimed that Belgrade would have been prevented from coming to the rescue 
of Croatian Serbs, even if the VJ “had done a stupid thing on that day and 
decided to help them,” alleging that SVK columns “blocked all the roads 
while fleeing together with the population.” MiloSevi¢ did not shy away from 
inferring that SVK and RSK leadership had utterly capitulated, asking why 
the FRY would “defend those territories, which they left running away as 
fast as they could?!’””'®? Still, when MiloSevié did nothing to reverse the Serbs’ 
military defeat in the RSK, his inaction further fuelled rumours that he had in 
fact agreed to a swap of territories. 
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The Dayton Peace Agreement 


The final round of peace negotiations for Bosnia took place between 1 and 
21 November 1995, in Dayton, Ohio. The principle negotiators were Alia 
Izetbegovié, President of BiH; Franjo Tudman, President of Croatia; and 
MiloSevié, President of the Republic of Serbia, on behalf of the Bosnian 
Serbs. According to US General Wesley Clark, MiloSevi¢é’s knowledge of 
BiH terrain and his influence over RS leaders were apparent during negoti- 
ations. In carving out the map of Sarajevo, for instance, Milosevi¢ decided 
which parts of Sarajevo he was willing to return to the Federation of BiH, 
which parts should be given to the RS, and where a sovereign road should be 
allowed between Sarajevo and the last and only remaining Bosnian Muslim 
enclave of Gorazde in Eastern Bosnia, without consulting anyone from the 
RS.'” And when the time came, MiloSevié signed the Dayton Agreement as 
a guarantee, promising to produce the signatures of Bosnian Serbs later, 
which indeed he did.'”! 

The negotiations resulted in a final map that divided BiH into two entities: 
the Bosnian Muslim-Croat Federation was awarded 51 per cent of the ter- 
ritory and the RS was granted 49 per cent. In other words, the Dayton Peace 
Agreement accepted the situation on the ground as a fait accompli, cementing 
Serb military gains as the basis for an internal partition of BiH and validating, 
for some Serbs, the legitimacy of the war’s objectives. But another side effect 
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Map 5.13 The Dayton Agreement (source: Data from the Geographic Information 
Systems Unit of the ICTY). 
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of Dayton was the rather positive spotlight it shone on MiloSevi¢ as the prin- 
ciple negotiator for all Serbs. 

In court, General Clark testified that the Bosnian Serbs had allowed 
MiloSevié to represent them in Dayton because he held such considerable de 
facto power over them; and that this power meant Milosevic had not been 
blind to the actions and operations of the RS. Clark recalled a meeting he 
attended with Milosevic, together with US envoy Richard Holbrooke and 
others, on 17 August 1995. When Holbrooke asked MiloSevié whether he 
should deal with MiloSevié or directly with the Bosnian Serbs, MiloSevié said 
the terms of an agreement should be given to him so that Serbians could vote 
on it in a referendum, asserting that the Bosnian Serbs would not disobey the 
will of the Serbian people.'” By then it was known that General Mladié’s 
forces had committed crimes in Srebrenica.'?? During the conversation — 
Clark claimed — MiloSevié admitted knowing about Mladié’s plan in advance.'™* 
His admission stunned the Americans.'” 


The transformative value of the evidence on 
MiloSevic’s de facto and de jure power during the 
conflict in BiH 


SDC records as evidence of individual and state responsibility 


Notes from Supreme Defence Council sessions (SDC) were first made avail- 
able to the OTP by Belgrade authorities in August 2003, but only for inspec- 
tion by Prosecution researchers. After they were assessed to be relevant, an 
official request for all SDC records was made, and when the documents were 
handed over in December 2003, the Prosecution plan was to tender a large 
portion of these records into evidence through General Moméilo Perisi¢é — 
who was interviewed as a potential Prosecution witness in late 2003 and early 
2004. In the end, General Perisié was not called to testify and the SDC 
records were therefore tendered as evidence as part of a report that analysed 
their content. 

Minutes were provided for almost all SDC sessions, but stenographic notes 
were not provided for 21 of those sessions.'”° It appeared that in 17 of those 
21 meetings, for reasons that remain unclear, no official stenographic record- 
ings had been made at all. Zoran Lili¢, the presiding member of the SDC 
from 1993 to 1997, testified that this was usually at the initiative of MiloSevi¢, 
who felt some topics were too sensitive to be heard by an “outsider” (refer- 
ring to the personnel tasked with recording the meetings on audio tape and 
making stenographic notes).'’? Notably, most of the missing records were 
from 1995 — the year when atrocities were committed in Srebrenica and the 
Serbs worked to consolidate territorial gains in BiH. Eleven of the 18 sessions 
held in 1995 were apparently not recorded by a stenographer. 
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SDC documents and protective measures 


Negotiations between the Prosecution’s trial team and Belgrade over terms 
for the handover of SDC records delayed their procurement by the OTP. 
Belgrade was willing to relinquish the notes of Council sessions only if 
Serbian officials were allowed to redact parts that they estimated were a risk 
to “vital state interests” because of their potential use in the genocide lawsuit 
filed by BiH against Serbia at the International Court of Justice (ICJ). The 
OTP’s trial team rejected Serbia’s request for protective measures, arguing 
that the transparency of the legal process could not, and should not, be com- 
promised, especially not in order to protect Serbian national interests in 
another lawsuit before another UN court. In December 2002, the trial team 
decided to pursue the Rule 54 bis procedure — by which the Court can issue 
an order compelling states to produce documents — and submitted its request 
on 6 May 2003, clarifying the position of the OTP that ICTY proceedings 
against Milosevic should in no way be compromised by “collateral interests in 
the ICJ case.”'”* 

A court hearing was scheduled for 3 June and the OTP’s team was confi- 
dent of success; but on 24 May, contrary to the written recommendation of 
Prosecutor Nice — who was in charge of the trial - ICTY Chief Prosecutor 
Carla del Ponte wrote to Serbian Minister of Foreign Affairs Goran Svi- 
lanovié and conceded to the protection of selected parts of SDC docu- 
ments.'” The conditional acquisition of SDC materials brought attention to 
an unresolved question at the ICTY, namely: What is the value of the evid- 
ence in mass atrocities trials if it remains hidden from the public? Obviously, 
material sought by the OTP was important to the Tribunal’s goal of deliver- 
ing final verdicts, and one could reason that as long as judges had access to it, 
there should be no objection to that evidence being protected from public 
view. Yet, arguably, evidence from trials that deal with political violence and 
mass atrocities should especially be accessible to the public, regardless of 
whether final judgements are reached. 

What emerged from the process of acquiring the SDC records was that 
dual, and conflicting, approaches — on the one hand legal and on the other 
political — were shaping ICTY prosecutions. Proponents of the legal approach 
advocated transparency in court proceedings and a focus on public access to 
the evidence, insisting that states must cooperate with ICTY rules and that 
every effort must be made to avoid applying protective measures to evidence. 
Prosecutor Nice fell into this camp and saw no legal basis for del Ponte’s 
letter to Svilanovi¢. He considered any direct deals with Belgrade not only 
unnecessary but potentially counterproductive, because they could have 
created unintended precedents that would have affected the acquisition of 
documents in the future.” But del Ponte pursued the political approach, 
with the direct support of a number of diplomatic, political, and public rela- 
tions aides within the OTP who had been directly involved in the creation of 
the OTP’s cooperation policy. They argued that some documents would 
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never have been handed over to the ICTY if not for negotiations conducted 
behind closed doors.””' 

The fact that Serbia had conditioned their submission of requested docu- 
ments may have remained buried inside the OTP, except that public interest 
was triggered by the February 2007 ICJ Judgement in BiH v. Serbia and Mon- 
tenegro. The IC] judges determined that genocide had indeed been committed 
in BiH but that Serbia was not responsible for its commission; yet they made 
this decision without access to the complete SDC records and still held Serbia 
responsible for failing to prevent genocide under the Genocide Convention.*”” 
The next month, an article in the New York Times prompted heated public 
debate over the protective measures that had been applied to SDC records.” 
Carla del Ponte confirmed to the author of the article that she had written to 
Svilanovié in May 2003 and said that, in the end, she had agreed to the pro- 
tections because the documents were so important to the conviction of 
MiloSevié.?* 

Although it is possible that the deal with Belgrade was helpful in bringing 
requested documents into the courtroom, del Ponte’s consent to protections 
had been premature. The matter was to be litigated and her choice to deal 
with Belgrade when legal possibilities had not yet been exhausted led to the 
impression among many observers that the ICTY lacked respect for transpar- 
ency and the administration of justice, as well as for the right of victims and 
the public to know what had happened and how. Further, questions that sur- 
rounded the deal benefitted Serbia the most, for they led to heightened criti- 
cism of the ICTY and meant that parts of the SDC records were kept from 
use as evidence in the ICJ lawsuit. 


Lifting the protection of SDC records and the legacy of the Perisié 
judgement 


In 2006, Momir Bulatovié published his book Unspoken Defence, in which he 
recounted the time he had spent with MiloSevi¢ as he prepared for testimony 
as a Defence witness. The book referred to various documents MiloSevi¢ had 
planned to tender during Bulatovi¢’s testimony; and an analysis of the book 
completed by the OTP in October 2006 showed that Bulatovic had quoted 
from protected portions of a number of SDC transcripts.”” Still, the OTP 
made no efforts to challenge the original decision on protection or to sanc- 
tion Bulatovi¢é — who could have been investigated for contempt — and 
Serbian authorities were silent, taking no steps to try him in domestic courts 
for divulging state secrets. The question arose as to how it was possible that 
neither the lawyers who presented the Bosnian genocide case before the IC], 
nor the ICTY Prosecution team, had used the publication of these parts to 
initiate legal proceedings that would lift the protections.’ Yet it was almost 
five more years before the majority of protections were reversed, during the 
trial of former VJ Chief of Staff General Moméilo Perisié. On 24 March 
2011, as closing arguments were made in the Perisi¢ case, the news broke 
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that the Trial Chamber had decided to lift the seal from many SDC docu- 
ments.*"’ Though not every protected record was made public, the decision 
represented a huge leap forward toward transparency and focused public 
attention on them.” But their weight as evidence came under public scrutiny 
again after the Appeals Chamber acquitted Perisi¢ in February 2013. Had the 
significance of SDC documents been overstated? What did an acquittal say 
about the content of the records, their importance, and the reasons for their 
protection? And why would FRY authorities bother to insist on redactions if 
the protected parts of SDC records were not damaging to Serbia? 


What formerly protected parts of SDC records revealed 


The protected parts of SDC records presented at the Milosevic trial covered a 
variety of topics, and exposed opinions and decisions related to the planning 
and execution of strategies that concerned territories in BiH and Croatia. 
Portions that related to the status of VJ officers serving in the Croatian Serb 
and Bosnian Serb armies — the VRS and the SVK — accounted for the largest 
number of redactions. SDC members had invested considerable effort into 
hiding the true nature of military engagement by VJ officers in these armies, 
and SDC records made clear that they had been concerned about being 
implicated as a warring party in the conflicts in neighbouring states, which 
were by then recognised as independent.” 

In 1992, anticipating the independence of BiH, the PSFRY had ordered 
the JNA to return all Bosnian military conscripts serving in Serbia, Mace- 
donia, and Montenegro to their original locations in BiH.*'° Then in April, 
before the FRY was constituted at the end of that month, the PSFR-Y issued 
a Decision on JNA Withdrawal from BiH that called for 15 per cent of troops 
in Bosnia — all from Serbia and Montenegro — to be pulled out. Those who 
remained were originally from BiH, and by leaving behind JNA military 
infrastructure to the Bosnian Serbs, the PSFRY laid the foundation for for- 
mation of the VRS.*"! 

General Ferenc Vegh, a retired General and former Commander of the 
Hungarian Defence Forces, testified on military issues for the Prosecution. 
He asserted that “as long as the military organisations stationed on the ter- 
ritory of BiH were subordinated to the JNA, they operated on the theory and 
practice of ‘one army.’’”!? With the withdrawal of the JNA and the creation 
of the VRS, Vegh concluded, the two officially independently functioning 
armed forces “co-ordinated and harmonised activities and support” and oper- 
ated in “exceptionally close co-operation.”’'? A Protected Witness for the 
Prosecution testified that ties between the two armies were so close that 
when the JNA formally withdrew from BiH, JNA officers there simply 
became officers of the VRS.?'* General Morillon, Commander of UNPRO- 
FOR during the war in BiH, also testified that the JNA had been “repainted” 
into the VRS in May 1992. According to Morrillon, all the ammunition, 
fuel, logistics, and weapons used by the VRS came from the JNA.? He was 


180 = The formation of the RS 


convinced that Belgrade had exercised authority over the VRS for the dura- 
tion of the war in BiH, through General Mladié.*'° He led the executive 
command body of the VRS, the General Staff, and yet was paid by the VJ 
throughout the period relevant to the Bosnia indictment.”"” 

The interoperability of forces from the FRY, Serbia, Montenegro, the RS, 
and the RSK was discussed regularly at SDC meetings; and Milosevi¢ himself 
suggested in December 1992 that RS and RSK leaders should be invited to 
confer on the defence of those two entities and the support they could get 
from the FRY.?'® In discussions of the VRS that unfolded at subsequent 
meetings, Bulatovi¢ and Milosevié took the position that officers serving in 
the VRS should be given the choice to become officers of the VJ. They had 
originally been JNA officers and had stayed on in BiH to establish the VRS, 
and according to Bulatovic, had remained because they were obliged to be 
there while Serb political and military leaders pursued a common state 
policy.” But there was concern among Council members, including 
MiloSevié, that if arrangements for keeping VJ officers in the VRS were ever 
to become public they would hurt the interests of the FRY by confirming its 
military engagement in BiH.” 

Yet, Milosevic desired to continue supporting the efforts of Serb armies 
abroad, for the FRY had “carried a great burden in order to help them 
form.” While he worried that the presence of VJ officers outside FRY 
borders could result in sanctions from the international community, he felt 
that withdrawing these officers from the VRS would be “counter- 
productive,” could “weaken their combat readiness,” and may even “prove 
fatal for some units.””' It was his opinion that financial assistance to the Serbs 
in BiH could continue, but material support had to end, and he argued that 
the FRY “should send them some general-purpose aid, and it should be up 
to them how to spend it.” According to Milosevic, assistance totalling 19 tril- 
lion dinars had already flowed into the RS and RSK, which he said amounted 
to “50 percent of the [FRY] budget, i.e. 2 million dinars per citizen of this 
country.”?” 

Throughout 1993, the SDC grappled with how to regulate the status of VJ 
officers serving in the VRS and SVK, which numbered in the thousands. In 
October, with the question on the agenda yet again, General Perisi¢ offered a 
possible answer, explaining that the General Staff had “devised a temporary 
formation in the Yugoslav Army.” He admitted that this was “not entirely in 
conformity with the law,” but said “we cannot see a better solution.”?% In 
the discussion that followed, a spectrum of concerns was raised about the 
exact wording and formulation of a new Decision on the regulation of these 
officers. It was obvious that top FRY political and military leaders were 
very much aware of the legal and diplomatic ramifications they could face 
if their involvement with the Serb armies was discovered, with Bulatovié 
going so far at one point as to warn that the FRY could be under sanctions 
for ten years if their management of VRS and SVK officers was ever made 
public.?* 


The formation of the RS 181 


At the following session, a draft Order regulating the status of VJ officers 
serving in the VRS and the SVK was prepared for signing, and General 
Perisié explained its implementation. Two “Training Centres’ would be 
established within the General Staff of the VJ — the 40th would administer 
officers serving in the VRS, and the 41st would administer officers in the 
SVK. This way, Perisi¢ said, they would have the same rights “as if they were 
in the Yugoslav Army here ... except that they are physically absent, they’re 
on the front.” He claimed that the Law on Service in the Yugoslav Army 
offered no alternative solution.*” 

The proposal of General Perisi¢ to establish the 40th and 41st Training 
Centres was adopted, and they eventually became the 30th and 40th Person- 
nel Centres. Zoran Lili¢é, FRY President at the time and primus inter pares 
among the three SDC members, actually signed the Decision that created 
them, in November 1993.”° He testified that JNA soldiers who were not 
citizens of either Montenegro or Serbia were brought under the 30th Person- 
nel Centre to resolve their status.*”” 

Financial, military, and political assistance from the FRY to the RS and 
RSK was vitally important to maintaining the capacity of Serb military for- 
mations to wage war and seize territory; and this assistance continued long 
after the end of the conflicts in Bosnia and Croatia in 1995. In fact, minutes 
of the 56th SDC session, held on 5 September 1996, revealed that the 30th 
Personnel Centre remained an important part of RS military infrastructure at 
that time — almost a year after the signing of the Dayton Peace Agreement. In 
that session, the Council decided that all VJ officers who had served in the 
30th Personnel Centre and whose term had expired would need to remain in 
BiH until elections were held later that month, after which they could return 
to their original units or deploy to other posts.” 


The SDC and the Six Strategic Objectives 


The Six Strategic Objectives adopted by the RS Assembly in May 1992 were 
never explicitly cited in any meeting of the Supreme Defence Council; 
however, the Sarajevo area, the Drina valley, and the Posavina corridor — all 
named in the Objectives — were discussed. And although Milosevic never 
openly referred to the Six Strategic Objectives, he did infer them, even citing 
the strategic importance of the Posavina corridor in connecting the “eastern 
and western parts of Republika Srpska” and linking the RS “to the east with 
Serbia” in his February 2002 Opening Statement at the ICTY. He suggested 
then that regular dialog among international negotiators about the corridor 
meant that military operations there had been justified.” 

Records from SDC meetings after the fall of Srebrenica and Zepa pre- 
sented some of the Council’s most vigorous exchanges and most blatant criti- 
cism of the VRS. At the session held on 29 July 1995, General Perisi¢ called 
the events that had taken place in both enclaves a “response to the pro- 
vocations” of local people and blamed “the unprincipled conduct of the 
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international community,” which he said was capitalising on Serb mistakes to 
create a “pretext to proceed with preparations for massive air strikes.”?*° 
MiloSevié expressed similar concerns about NATO bombing in the next 
session, on 14 August, if Bosnian Serbs did not agree to negotiate on the basis 
of the situation on the ground. He warned that the VRS must stop trying to 
seize more territory by force and implied that failed attempts by Mladi¢ to do 
so had been foolish, recounting a conversation he had with the General in 
which Mladi¢é had admitted suffering heavy losses and negative results in 
attempts to conquer more territory.”*! 

References to the fall of Srebrenica and Zepa in these SDC meetings were 
never accompanied by condemnations or calls for an investigation, despite the 
fact that the execution and transport of men and boys from Srebrenica was still 
ongoing at the time. In the August meeting, MiloSevi¢ revealed that he had 
been in communication with Mladi¢é before and after the fall of Srebrenica, 
but also “on the occasion of the attack.” He recalled warning Mladié that even 
though the military price of the attack had been “inexpensive ... the political 
price could be a million times higher,” and he told the SDC that there had 
been an unfortunate “lack of synchronization” between the military and the 
political.” And so, while MiloSevié was critical of Mladié for making choices 
with “negative results,” it was the high political price — not the atrocities — 
that troubled Milosevic, who was beginning to see the repercussion of these 
events play out and worried about their potential impact on negotiations. 

Though parts of SDC records had been protected from the public, the 
Trial Chamber saw them in their entirety when deciding the 2004 Half-Time 
Judgement, in which the judges determined whether there was enough evid- 
ence to continue with the charge of genocide against Milosevic in the 
Defence part of the case. Their Judgement was that genocide charges should 
be upheld in the municipalities of Brcko, Prijedor, Sanski Most, Srebrenica, 
Bieljina, Kljuc, and Bosanski Novi; and they concluded that there was suffi- 
cient evidence showing Milosevic had been a participant in a Joint Criminal 
Enterprise — together with Bosnian Serb leadership — with the intention to 
destroy, in part, the Bosnian Muslims as a group.”*? 

This Judgement essentially sealed the fate of Milosevic, even if the trial had 
come to a conclusion. He never would have had time to introduce evidence 
on the BiH part of the case, and the Half-Time Judgement would probably 
have been the basis for the Final Judgement. As it is now, the Half-Time 
Judgement is the closest thing to a judgement in the MiloSevi¢ trial, and is a 
valuable legal document that summarises the law, legal theories, and evidence 
of the case. 


The SDC and evidence on VJ combat units in BiH 


Political and military leaders of the FRY and Serbia and Montenegro insisted 
throughout the 1990s that they were not a party to the wars in Croatia or 
BiH.** In his Opening Statement, MiloSevié asked the Court why it wanted 
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to “make Serbia and Serbs responsible for the war in Croatia and BiH,” 
claiming that he knew nothing about the charges alleged in the indictment 
and had only been aware that “there was fighting going on [in BiH],” which 
he said the FRY had made an effort to stop.* However, SDC records in 
combination with the testimonies of a number of Prosecution witnesses pro- 
vided valuable evidence that the VJ had played both a direct and indirect role 
in combat operations in Croatia and BiH. 

Among the most compelling accounts of Yugoslav military activities in 
BiH came from a Protected Witness for the Prosecution who was a VJ] com- 
batant in the 72nd Brigade. The unit was trained in the Serbian town of 
Pancevo, and the trainees supervised members of a special police unit from 
Knin — a clear example of inter-army cooperation.” The Witness testified 
that sometime during the night in January 1993, approximately 300 men 
from his unit crossed the border into Bosnia; but before they did, they 
changed their uniforms, replacing the VJ insignia with symbols of the VRS 
given to them by their superior officers. Once across the border, they met the 
VJ’s 63rd Parachute Brigade from Nis and joined them in an attack on the 
village of Skelane in Eastern Bosnia, across the Drina River from Serbia. The 
soldiers drove people from their homes by launching hand-held rockets, then 
set fire to haystacks and shot at fleeing villagers. Eventually, they threw 
grenades into houses to make sure that no one was hiding inside.*” 

The deployment of VJ units in Bosnia was discussed at an SDC session 
held in February 1994 when Momir Bulatovi¢, the President of Montenegro, 
demanded an explanation for the deaths of several young Montenegrins in 
combat in BiH, leading to extensive debate about the presence of VJ units 
there without the Council’s authorisation.** This topic had been broached at 
a session in December 1992 as well, when an Army representative had said 
there were no plans to engage VJ combat units on BiH territory but that a 
decision would have to be taken by the SDC if they were to be deployed.?” 
In the February session, Bulatovié protested that VJ units — in this case a para- 
chute brigade from Belgrade — had been mobilised in BiH without an SDC 
order. General Perisic admitted the brigade was in BiH but insisted the sol- 
diers had all deployed voluntarily. He said “without volunteerism or without 
proclaiming a state of war,” VJ units could not be engaged without SDC 
approval.”"° 

Perisié insisted that the deployment of these troops must be kept secret, 
but Bulatovi¢é and FRY Prime Minister Radoje Konti¢, a fellow Mon- 
tenegrin, said there was no point, claiming it was well known in Montenegro 
that several young men from the town of Niksi¢é had been killed in combat in 
BiH. As the discussion continued, Bulatovié was adamant that the SDC had 
to take a position on the issue. He had been confronted by Serbian politician 
Vojislav SeXelj about the deaths of these soldiers and told the Council, “When 
SeSelj knows, everyone knows.””"! 

Cross-border engagement by the FRY as a warring party in BiH would 
have qualified the war as an international armed conflict, but FRY authorities 
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preferred to be able to claim that it was a civil war and therefore an internal 
armed conflict, subject to different standards. And so, from both historical and 
legal points of view, participants at SDC meetings were right to be concerned 
about the consequences of revelations that VJ formations were present in 
Croatia and BiH. The VJ could have legally engaged outside of the FRY 
only with the consent of the federal government, in the service of the UN or 
a competent international organisation, or on the basis of a bilateral or multi- 
lateral agreement on military cooperation with the states in question. Yet, the 
30th and 40th Personnel Centres had been set up to administer forces in the 
RS and RSK even though neither enjoyed state sovereignty and therefore 
could not establish such cooperation agreements, and the FRY was not offi- 
cially at war with any of its neighbouring states.” 

Further, FRY laws stipulated that all members of the VJ had to be FRY 
citizens, which applied to forces administered by the 30th and 40th Personnel 
Centres just as it did to the rest of the Army.**’ Addressing the political rami- 
fications of conducting combat operations across the border of another inde- 
pendent state, General Ferenc Vegh wrote in his Expert Report that it 
constituted a violation of territorial sovereignty. He testified that, in his 
opinion, every action of an armed force could be considered the action of a 
state; and that armed forces, which are under political control, only cross 
borders as the result of political decisions.” 


The SDC and the promotions of VJ officers serving in the Serb armies 


The testimonies of Zoran Lili¢, Borisav Jovic, and Branko Kostié — who had 
all served as members of the PSFRY or FRY — were helpful in explaining 
many of the policies implemented by Serbian political and military leaders for 
post-Yugoslav ‘Serb-designated territories,’ but they did not fully account for 
how officers of the JNA, and later the VJ, became the keystones of military 
structures in the RS and the RSK. SDC records filled in the gaps by provid- 
ing evidence on the relationship between the VJ and the VRS and SVK. It 
was clear from SDC notes, for instance, that engagement in the conflicts in 
Croatia and Bosnia was an asset toward the promotion of VJ officers. On 
numerous occasions, contributions on the battlefields in Vukovar, the 
Dubrovnik area, Knin Krajina, Eastern Bosnia, and other sites of notorious 
atrocities were referenced when an officer was recommended for advance- 
ment.*** And SDC records showed that the VJ had not only sent much- 
needed personnel to the VRS and SVK throughout the war, but that the 
SDC had regularly promoted VJ officers serving in the VRS and SVK during 
the same period. 

In fact, it is little wonder that Belgrade authorities chose to protect the 
portions of these records that detailed the promotions and retirements of VJ 
officers serving in the VRS and SVK, for the redacted parts revealed that the 
SDC had even verified promotions proposed by RS and RSK authorities.*° 
Still, minutes from a session in June 1995 make it clear that MiloSevi¢’s word 
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was the ultimate authority for the promotion of officers to senior ranks in the 
VRS and SVK, and that Karadzi¢ accepted the decisions of Milosevié and the 
SDC. This was an important example of how the SDC exercised power as a 
de facto superior body to the Main Staff of the VRS.*”” 

FRY and Serb military institutions inter-operated in non-combat and 
civilian functions, too. Milan ‘Mrgud’ Milanovié — who was first appointed 
Assistant Minister of Defence in the SAO of Slavonia, Baranja, and Western 
Syrmia in November 1991 and was reappointed for the last time in October 
1995 — testified that he received his pay from the VJ for that entire period of 
time, as did other functionaries of the Ministry of Defence, both civilian and 
military. Milanovicé told the court that it was “well known that officers of the 
Army of the Republic of Serbian Krajina were active-duty officers of the 
Army of Yugoslavia and ... received their salaries from the Army of Yugosla- 
via.” He said close links between the Ministry of Defence and the Army had 
led to the decision to bring the Ministry under the umbrella of the VJ.*** 


The SDC and financial support for the wars in Croatia and BiH 


Financial support by the FRY was essential to RSK and RS war efforts and 
Prosecution witness General Rupert Smith underlined the controlling power 
of a paymaster, saying “the man who pays the cheque is usually the person 
who is in command.’"? SDC records show that, following the formation of 
the RSK and RS, their armies were primarily financed from the FRY budget; 
and one of the first comprehensive accounts of the extent of this aid was pre- 
sented by General Panié in a February 1993 session. Pani¢ reported that there 
were 2,500 commanding officers from the VJ serving in the VRS, and 700 in 
the SVK, and said he received requests for arms every day. “We send what 
we can,” he told the Council, but he reported problems with the purchase of 
artillery and tank ammunition, which he said was run “through different 
channels.”’*” Panié pleaded that money be found to finance the production of 
ammunition to meet the needs of both the VJ and the VRS.*"! 

Although the FRY was not officially at war, the greatest part of its budget 
went to the VJ, and much of the VJ’s stock to the RSK and RS. Federal 
Prime Minister Konti¢, who was in charge of the federal budget and its dis- 
tribution, was alarmed by the financial strain being created by expenses of the 
VJ and requests from the Serb Republics. He called it “an extremely complex 
problem” but said there was no way to consolidate the budget when it had to 
“bear such costs.”*? The financial burden for the FRY became almost 
unbearable over time and led the government to print more money, resulting 
in hyperinflation. In June 1993, the SDC discussed how to pay over 2,000 
officers and soldiers whose salaries had been stopped as a consequence of 
budget shortfalls — which were due, among other things, to UN sanctions and 
the lack of import and customs revenues. Kontié called the situation “more 
than catastrophic” and suggested that FRY leaders assess how to continue 
issuing dinars and “still avoid collapse.”*°* 
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Four months later, in October, the printing of money to finance the VJ was 
again debated and Konti¢ expressed strong opposition to continuing the prac- 
tice. But Milosevié advocated for continued financial backing of the Army by 
any means, saying “the Army is not interested where the federal budget will 
secure the funds ... the essential thing is that the Army gets the money.”** On 
several occasions in court, most notably during his cross-examination of the 
Prosecution expert on finance, Morten Torkildsen, Milosevié denied that the 
FRY had ever financed the military infrastructure or war effort by printing 
money — officially known as the “primary emission of money.” He claimed he 
“was always against it.””° But former FRY President Zoran Lilié testified that 
the primary emission of money had been an important source of financing 
after the introduction of UN sanctions in 1992, and said President Milosevic 
had wielded influence regarding “decisions of that kind.””°° 

Reforms were introduced in 1994 to control hyperinflation, but the finan- 
cial demands of the RSK and RS remained a serious threat to the stability of 
the FRY. In March 1994, General Perisi¢é expressed his concerns about 
financing the Serb armies, saying that the RS had requested 522 million 
dinars for everything from equipment, to construction of facilities and 
housing, to strategic war reserves for the VRS. A total of 829 million dinars 
were requested by the RS and RSK together, and Perisi¢é stressed that the 
SDC needed to decide just how much the FRY could actually afford to 
pay.’ Still, military aid appears to have continued to flow.”* 


The SDC and the fall of the SAOs 


Despite attempts by Serb leaders to conceal their wartime collaboration, SDC 
records uncovered the effort that had been made from Belgrade to control 
military developments in the RSK and the RS. In May 1995, the loss of the 
SAO of Western Slavonia, in Croatia, prompted General Perisi¢ to develop a 
series of proposed actions to be taken in the event of an attack by Croatian 
forces on the SAO of Krajina and its capital Knin. Perisi¢ felt that RSK 
leaders should seek approval from authorities in the FRY before making 
important political and military decisions, and he brought up the possibility of 
VJ engagement in Croatia in the event of aggression against the RSK, espe- 
cially in Eastern Slavonia. In the event of an escalation, Perisic said that 
refugees from the RSK and volunteers from the FRY could be equipped and 
formed into military units and sent to fight in the SVK. All of Perisi¢’s pro- 
posals were adopted by the SDC.*” 

Several months after the fall of Western Slavonia, Croatian forces launched 
an attack on the central part of the RSK and on Knin. The operation, known 
as Storm, began six days after a 29 July session of the SDC at which Perisié 
had reported that Croatian forces planned to carve up RSK territory along 
several key axes. He had concluded that if the Croatian Army was successful, 
the SVK would be obliterated and the RSK dismantled.*” And as Peri8ié pre- 
dicted, Operation Storm led to a swift military defeat of the SVK.” 
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Yet, despite the fall of the RSK, the SAO of Slavonia, Baranja, and 
Western Syrmia (SAO SBWS) remained in Serb hands and the attention of 
SDC members turned to raising the capability of the VJ’s 11th Corps, which 
operated there.” Strategies to strengthen the Serb military presence in 
Croatia in the aftermath of Operation Storm did not materialise, though. On 
the contrary, at the 29 August 1995 session of the SDC, the 40th Personnel 
Centre was abolished.” Eventually, the SVK was abandoned and the FRY 
continued to finance and support only the VJ’s 11th Corps.*** In October, 
General Perisi¢é reported on the military situation in both the RS and SAO 
SBWS and re-emphasised the danger of a Croatian-Bosnian Muslim military 
alliance, warning that an offensive could be launched in Western Bosnia.*® 
But by January 1996, the war in BiH was over and the SAO SBWS was 
peacefully reintegrated into the Croatian state. 


What the evidence revealed about discord between MiloSevié and RS 
leaders 


Away from the courtrooms of The Hague, some trial observers, historians, 
and legal scholars have suggested that the Prosecution’s evidence on the influ- 
ence Milosevic held over Karadzi¢é and Mladi¢ was relevant only for the 
period up to early 1993 and then from August to December 1995. In their 
view, no evidence was presented on MiloSevic’s involvement in and criminal 
responsibility for crimes committed from early 1993 to late July 1995, crucial 
to proving the charge of genocide in Srebrenica.*” But, while it’s true that 
serious disagreements may have tempered the relationship between Milosevic 
and Karadzi¢ — first in August 1994, and then again a year later in the after- 
math of the Srebrenica massacre and during preparation for peace talks in 
Dayton — General Mladi¢ remained on good terms and in regular communi- 
cation with MiloSevic for the duration of the war. 

Moreover, despite any disagreements with RS leaders, SDC records 
showed that the VJ General Staff favoured providing assistance to the VRS in 
order to prevent its defeat and maintain the territorial integrity of the Repub- 
lika Srpska.*°’ Discussions about the blockade that had purportedly been 
imposed by the FRY on the RS in August 1994 were among the redactions 
made by authorities in Belgrade. The 24th SDC session, on 9 August, 
occurred around the time the blockade was introduced, after the refusal of 
RS leadership to accept the Contact Group Peace Plan. Minutes from that 
session revealed that the blockade never did really sever aid to the RS; in fact, 
both the VRS and SVK were said to be serving “the interests of the Serbian 
people.”** 

In September 1994, the question of whether to abolish the 30th Personnel 
Centre was discussed by the SDC. Momir Bulatovic felt the Centre had 
become a liability to “the realisation of political objectives,” and therefore 
should be closed.” Yet aid streamed into the RS unabated, and in April 
1995, Ratko Mladié reported to the RS Assembly that the VJ was providing 
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the VRS with weapons and equipment amounting to 50 per cent of its 
needs.?”” In his statement to the Investigative Judge of the District Court of 
Belgrade after his arrest in March 2001, MiloSevié himself addressed these 
expenditures, admitting that everything “from a needle to an anchor” had 
been provided to the VRS.” 

MiloSevié also openly expressed a willingness to bring Karadzi¢ forcefully 
in line if needed, revealing even to Western diplomats the extent of his de 
facto power and just how far he would go to get his way. On one occasion, 
in a June 1995 meeting with UK diplomat Ivor Roberts regarding the UN 
hostage crisis — when Serb forces captured and held some 400 UN troops in 
order to pressure the international community not to engage in air strikes 
against Bosnian Serb positions — Milosevic agreed to help negotiate the 
release of the hostages, saying he would send Jovica Stanisi¢, then Head of 
the DB, to threaten the Bosnian Serbs. When Roberts inquired as to what 
threats MiloSevié would use, he told him: “Stanisié will tell Karadzié that I 
will have him killed if he doesn’t release the hostages. He knows I can 
do" 

While this heavy-handedness certainly may have played a role in discord 
that developed between Belgrade and RS leadership, internal disagreement 
among RS leaders was also a factor. At the SDC session held on 23 August 
1995, Mladié was asked about the international community’s refusal to deal 
with Karadzic in negotiations. He said RS leadership was deeply divided and 
blamed Serb “enemies” for attempting to create a schism among Bosnian 
Serbs, between “Karadzié’s men and Mladié’s men.”’” He proposed a 
meeting of FRY and RS leaders to reach an agreement on how to present 
their shared interests in upcoming peace talks.*”* 

A meeting was held two days later, in Dobanovci, and all participants were 
sworn to secrecy upon the arrival of Mladi¢. MiloSevi¢ praised VRS officers 
and, obviously satisfied with the territorial gains that had been made and 
ready to seal them off, he said that if Muslims refused the peace, it would be 
made clear to them that they would be left with “the sword of Damocles 
hanging over them in the form of General Mladié.””” A second meeting was 
held in Dobanovci on 29 August to discuss the composition of the Serb dele- 
gation at forthcoming negotiations in Dayton. Under the mediation of 
Orthodox Patriarch Pavle, an agreement was reached according to which 
MiloSevié would represent all Serbs at Dayton, side-lining Karadzi¢ from the 
talks.?”° Eventually, MiloSevié’s leadership was accepted by both Karadzié and 
Mladic; but they had little choice, since by the time talks began, each had 
been indicted by the ICTY and would have been apprehended for transfer to 
The Hague if they had travelled. 

Weeks after the Dayton Peace Agreement was signed in Paris, at a session 
of the RS Assembly held in December 1995, Moméilo Krajisnik put forth a 
new strategic goal to divide Serbs from Muslims and Croats, saying that no 
one had the right to make them to stay together.””” But with the talks con- 
cluded, Milosevié felt that Serbs in Bosnia had achieved success and he hailed 
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the victorious creation of a Serb “state.” Speaking at an SDC session on 6 
December, MiloSevié stressed that there never had been a Serb majority from 
Zvornik to Foéa, but that the Serbs “took all of it,” and that despite being a 
minority in Sarajevo, too, the Serbs had gotten the southeastern part and Pale, 
which “covers as much territory as the entire Sarajevo does.” He explained 
that “when a state is being created ... one cannot insist on particular spots, 
such as: ‘This quarter is Serbian, so we should annex it to this side.’ ”*” 

Milosevic remained critical of RS leaders who were not content with the 
amount of territory they were awarded by the international community, 
insisting that the creation and preservation of the Republika Srpska was a 
triumph. He called the conflict a “defensive war,” but said that if more ter- 
ritory had been taken, the Serbs would have been fighting a war of conquest 
because “more than half of the territory does not belong to us.” He moralised 
that “by taking away something that belongs to someone else, you are digging 
graves for your future grandchildren and preparing a new war.”’”” Yet, he 
also spoke triumphantly about the RS having been established “where no 
Serbian country had ever existed before” and called this “a historic achieve- 
ment.”**° And MiloSevié’s sense of triumph was understandable; by the end 
of 1995, the RS was not only ethnically homogenous, but covered almost 
half of BiH territory, despite Serbs constituting only 33 per cent of the popu- 
lation. Plus, he had another reason to feel he had prevailed, as it seemed at 
first that he would not be indicted by the ICTY for crimes committed by 
Serb forces in BiH. 
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6 The plan for Kosovo 


Keeping Kosovo in Serbia by 
changing the ethnic composition 


In the aftermath of Dayton, as MiloSevic celebrated the double victory of the 
creation of Republika Srpska and its acceptance by the international com- 
munity, he may have had a real chance to pursue a second phase of his career 
without culpability for political violence and mass atrocities. But, he failed to 
pass the test of Kosovo, the political potency of which had remained charged 
among the Serb nationalists on whose votes and support he relied. Any com- 
promise from Milosevic on the issue of Kosovo bore the risk of being seen as 
weakness among his nationalist supporters, and could have affected his ability 
to retain power. 

This chapter addresses the fifth of MiloSevic’s goals — the domination of 
Kosovo — a project that began early in his tenure and, though it may have 
taken a backseat to conflicts in neighbouring states, continued throughout the 
1990s. Efforts to achieve this goal became increasingly ineffective in the face 
of rising opposition from the majority ethnic Albanian population, leading to 
a full-scale war in 1999 and the commission of grave crimes against civilians. 
The Kosovo indictment alleged that, from 1 January 1999 to 20 June 1999, 
MiloSevié was a participant in a Joint Criminal Enterprise, the purpose of 
which was to expel a significant number of Kosovo Albanians from Kosovo 
in order to ensure Serb control of the province. FRY forces allegedly oper- 
ated “at the direction, with the encouragement, or with the support” of 
MiloSevié during this time; and their efforts to create an “atmosphere of fear 
and oppression” were said to have resulted in the displacement of some 
800,000 civilians. These forces were also accused of having systematically 
destroyed homes, farms, and cultural and religious institutions, and of mur- 
dering Kosovo Albanian civilians and raping Kosovo Albanian women. As 
President of the FRY during the period in question, MiloSevi¢ exercised 
command authority over the Yugoslav Army and the Federal MUP.' 

From 1990 to 1999, the major goal of Serbian policy in Kosovo was to 
keep the province under Serbian rule — by maintaining the status quo, creat- 
ing an apartheid system, and then enforcing this policy through violence. The 
Prosecution saw the conflict in Kosovo and the mass atrocities committed by 
Serb forces there in 1998 and 1999 as a part of MiloSevic’s strategy to hold 
on to Kosovo, arguing that Serbia had been determined to prevent Kosovo 
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Albanians from regaining any form of autonomy and had used their resistance 
as an excuse to respond with disproportionate force. The Defence claimed 
that the Kosovo Liberation Army (KLA) had unleashed the violence, in 1997, 
and that Serbia and the FRY had responded to acts of terrorism as any state 
would. 

In the trial record, the Kosovo conflict can be seen through the lens of 
various events, against the contrast of two opposing views. Controversy sur- 
rounds a number of issues, such as the Racak massacre and its role in trigger- 
ing subsequent events — including the Rambouillet negotiations, the failure to 
negotiate a peace, and the NATO military intervention. As was true for the 
Croatia and BiH indictments, it was important to reconstruct Milosevié’s de 
facto and de jure powers during the years pertinent to the Kosovo indictment; 
though, during the Kosovo conflict, he tried to obscure decision-making 
processes related to the use of force so that he could not be directly linked to 
crimes. And although he was President of the FRY at the time of the war in 
Kosovo and bore responsibility for deployment of the armed forces, it was 
again his de facto power that was more important to understanding his actions 
and his state of mind. 

In establishing the role Milosevic played in the Kosovo conflict, the Pro- 
secution followed the trail of an ad hoc body known as the Joint Command 
for Kosovo and Metohiya (or just the Joint Command). After submitting 
requests to Belgrade for documents related to the Joint Command for 
many years, some of them finally arrived during the Defence part of the 
case and were used in the cross-examination of Defence witnesses. Milosevic 
called a number of VJ and MUP officers who had been engaged in combat 
in Kosovo in 1998 and 1999, and who referred in their testimony to contem- 
poraneous documents relating to combat there. These documents were of 
significant evidentiary value, as they exposed the military objectives of Serb 
forces in Kosovo and their use of violence against civilians. The fact that 
obtaining these documents had been such a challenge also exposed Serbia’s 
post-war effort to keep evidence of its wartime policies from the ICTY and 
the public. 


Serbia’s policy of apartheid in Kosovo 


After 1990, Serbia governed Kosovo through an expensive model of adminis- 
tration that relied on a large police force, creating a system of repression and 
oppression that amounted to a police state.” Blatant abuses of the individual 
and collective human rights of Kosovo Albanians by Serbian lawmakers, 
political institutions, and police were recorded by various national and inter- 
national NGOs, which routinely sent reports of these abuses to MiloSevié and 
other Serbian and FRY politicians, officials, and government agencies.* Once 
in The Hague, his receipt of these reports meant that Milosevié could not 
claim ignorance to what had occurred in Kosovo. In legal terms, he was 
shown to be ‘on notice.’ 
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Human rights reports on discrimination against Kosovo Albanians, some of 
which were tendered into evidence, were corroborated and complemented 
by the testimonies of several Prosecution witnesses.* In July 1990 the Serbian 
Parliament passed the “Law on Labour Relations in Special Circumstances,” 
which allowed for dismissals based on arbitrary criteria and at the same time 
legalised the recruitment of Serbs only — and not ethnic Albanians — for posts 
in Kosovo.® The Law further obliged workers of Albanian origin to sign a 
document attesting that they accepted the political and other measures taken 
by Serbian authorities in Kosovo. 

Subsequently, a number of laws had been adopted that set the ground for 
an apartheid society, and Prosecution witnesses described the process through 
which ethnic Albanians had been dismissed from their jobs in favour of Serbs 
and Montenegrins. Speaking often from their own experience, witnesses tes- 
tified about the unemployment that affected Kosovo Albanians when large 
numbers of employees in public enterprises and institutions — such as hos- 
pitals, media organisations, and schools — were let go.° There were also mass 
dismissals of Kosovo Albanians from positions in industry. And in some cases, 
employees of Kosovo Albanian origin were told to sign a declaration of 
loyalty to state authorities or face dismissal.’ Albanian-language media was 
targeted, too, when the broadcasts of Albanian Radio and Television were 
restricted and influential newspapers were closed.* This led to the establish- 
ment of parallel systems of public services — an official system for Kosovo 
Serbs and another unofficial system for Kosovo Albanians. 

One of the most disturbing consequences of Serbian apartheid politics in 
Kosovo was the exclusion of ethnic Albanian children from the school 
system. A new school curriculum was introduced in 1990 and 1991 by the 
Serbian authorities and Kosovo Albanian teachers who refused to implement 
it were dismissed.’ And Prosecution witness Sabit Kadriu — a teacher himself 
— testified that by the start of the school year in September 1991, Kosovo 
Albanian teachers were prevented from entering school premises at all.'° As a 
consequence, approximately 400,000 children did not attend school for 
almost two years, during which a parallel education system was formed, with 
classes held in private homes.'! 

The University of Pristina was affected as well: the University Assembly 
and several faculty councils were dissolved, and provisional organs staffed pre- 
dominantly by Serbs were established instead. 


Failed negotiations to normalise life in Kosovo, 1996-1998 


Serbia’s strategy in Kosovo faced little serious opposition from Kosovo Alba- 
nian political leadership for many years due to the non-violent resistance 
espoused by Ibrahim Rugova, the President of Kosovo from 1992 to 2000. 
Although the Kosovo Albanian majority never accepted Serbian rule, Rugova 
was determined to avoid violence. His party, the Democratic League of 
Kosovo (LDK), which won unofficial elections in May 1992, did not take 
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action against the deteriorating social and economic position of ethnic Alba- 
nians. For the sake of peace the LDK accepted the parallel system that 
emerged, creating de facto Kosovo Albanian government structures, schools, 
and health services, paid for by a voluntary solidarity tax largely collected 
from diaspora.” 

This diaspora rapidly expanded in the early 1990s as younger generations 
of Kosovo Albanians, unable to get an education or job at home, began 
leaving the province in large numbers and settling abroad.'? The UN reported 
that 300,000 Kosovo Albanians had left Kosovo by the end of 1992 and, 
citing allegations ranging from torture and mistreatment in detention to 
restrictions on freedom of information, expressed concerns about the safety of 
remaining ethnic Albanians.'* Yet Serbia was reluctant to engage in dialogue 
with Kosovo Albanians for fear that this would inevitably lead to political 
compromises and probably to a change — or reversal — in the province’s 
status. 

Bilateral talks were eventually scheduled in 1996 and included representa- 
tives of several Serbian political parties. Milosevic’s SPS did not attend, but 
participation by the New Democracy Party (Nova demokratija, or ND), a 
coalition partner of the SPS, implied support from Milosevic. The talks were 
mediated by the Bertelsmann Science Foundation and a diplomatic organ 
from the Vatican led by Monsignor Paglia of the Community of San Egidio; 
and they went reasonably well, until Milosevic decided to withdraw his 
support. 

Veton Surroi, a Kosovo Albanian publisher-turned-politician and owner 
of the influential daily Koha Ditore, was also involved in the talks. He testified 
that Kosovo Albanian delegates had been motivated to negotiate by an under- 
standing that, unless they worked with Serbs to improve living conditions, 
Kosovo was on a path to a war.'° Serbian negotiators had also expressed that 
the status quo could not be maintained and that a wave of violence was 
imminent without some sort of change.'’ The negotiations resulted in a 
document titled “Joint Recommendations on the Kosovo Conflict,” which 
was meant to serve as the basis for future talks about the status of the prov- 
ince.'* But the most concrete outcome of the talks was the so-called San 
Egidio Education Agreement, according to which the school system was to 
be normalised and Albanian teachers and students were to return to 
classrooms. 

The Serbian delegation submitted the “Joint Recommendations” to 
Milosevic, and eventually he and Rugova both signed the Education Agree- 
ment in September 1996.'? However, no tangible steps were taken to imple- 
ment the Agreement and Kosovo Albanian students took to the street in late 
1997, in protests that were violently quelled by Serbian police with tear gas 
and truncheons. On 23 March 1998, a follow-up document laid out imple- 
mentation measures for the Agreement and the Institute of Albanology 
reopened on 31 March, but hardly any other faculty or institution followed 
suit. International mediators began to openly question the goodwill of Serbia; 
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and despite several more, albeit half-hearted, attempts to address the imple- 
mentation of the Education Agreement, it lost any relevance by 1998 as viol- 
ence rapidly spread across Kosovo.” 


A failed strategy to change Kosovo’s ethnic composition through 
reforms 


In her Expert Report for the Prosecution, historian Audrey Budding 
explained how the Kosovo Albanian majority had become such an obstacle to 
Serbian control of the province. She wrote that the communist Partisans 
made serious efforts during the Second World War to win the support of 
Kosovo Albanians and had ensured after the war that Kosovo became an 
autonomous province that Serb interwar colonists could not return to.*! And 
indeed, the emigration of Serbs from Kosovo and the immigration of Albanians 
to Kosovo during the war did change the ethnic composition in the province 
to the advantage of Kosovo Albanians. Then, from the 1950s, there was a 
steady rise in their numbers.** By 1961, Kosovo Albanians constituted 67 per 
cent of the population and ten years later, more than 70 per cent. Kosovo 
Albanian political and intellectual elites flourished, and after 1966, they took 
over leadership of the province.” 

These demographics were interpreted by Serbia’s nationalist elites as the 
result of an intentional anti-Serb effort meant to create an ethnically homo- 
genous, i.e. Albanian, Kosovo; and this interpretation became a powerful 
motif in MiloSevié’s propaganda.** The Defence alleged that consistently high 
Kosovo Albanian birth rates combined with what it described as a systematic 
expulsion of the Serb population from the province beginning in the nine- 
teenth century, amounted to a political strategy of ethnic cleansing. Defence 
expert Slavenko Terzi¢ asserted that it was “almost impossible to find an 
instance of such ethnic cleansing by the Serbs; instead, it is the Serbs, unfor- 
tunately, who were the victims.” According to Terzi¢, “the final phase” of 
the ethnic cleansing of Serbs in Kosovo was “carried out under communist 
rule by the [Albanian] political leadership” of the province. He said these 
leaders could have promoted “the multi-cultural and multi-ethnic nature of 
Kosovo and Metohija,” but instead were responsible for what he called the 
“oreat drama of the Serbian people in Old Serbia.””° 

The changing ethnic balance in Kosovo demanded attention and new 
political and administrative solutions. In 1968, acknowledging the unchange- 
able reality of the Kosovo Albanian majority, Dobrica Cosié had been the 
first to suggest splitting Kosovo into Serbian and Kosovo Albanian parts.”” He 
again raised this option in September 1990, arguing for a division based not 
on ethnic criteria but on more pragmatic parameters, so that Serbia would 
retain ore mines and Serbian holy places such as Gracanica and Gazimestan. 
Cosié’s plan envisaged eastern and central Kosovo for ethnic Albanians, and 
the northern and western parts for Serbs, with the Ibar River as a border. But 
his proposal was ignored, overshadowed by MiloSevic’s triumph in revoking 
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Kosovo’s autonomy. Still, Cosié continued to make the argument for parti- 
tion in similar terms in his book The Writer’s Notes, published in 1992, in 
which he stated that it would lead to a lasting solution to the Serb-Albanian 
question in Kosovo.”* 

This idea was picked up by Aleksandar Despi¢c, then President of the 
SANU, who told SANU members in a 1997 address that the partition of 
Kosovo solved a problem that had become too heavy a burden for Belgrade.” 
Dusan Batakovic, a diplomat and expert on the history of Kosovo, took the 
idea further, advocating in early 1998 for the cantonisation of Kosovo — the 
same model Serbs had espoused for the partitioning of BiH. Batakovi¢ argued 
that this would preserve the multiethnic composition of Kosovo while 
enforcing distinct rights for cantons with a Serb majority.” 

But MiloSevi¢é never considered the partition of Kosovo an option; nor did 
he accept demographic realities in the province. Indeed, his politics from 
1990 onward were concentrated on establishing Serb dominance through the 
imposition of laws and decrees that he hoped would alter the demographic 
balance there. First, he created a fund to finance the return of Serbs and 
Montenegrins to Kosovo.*! This was complemented in 1991 by the “Decree 
on the Conditions, Ways and Means for Distributing Agricultural Land” to 
citizens wanting to live and work in Kosovo, which made loans available to 
Serbs to encourage them to move there.” In 1992, the “Programme for the 
Development of Kosovo” was adopted, providing further financial assistance 
to Serbs, to build houses, establish businesses, and create cultural establish- 
ments, schools, and infrastructure.** 

Human rights observers, along with Kosovo Albanian politicians and 
human rights activists, protested these attempts by Serbian authorities to gain 
greater influence in Kosovo through government-sponsored settlement pro- 
grammes. Still, they continued; though with little success.** And a resettle- 
ment programme for refugees from the RS and RSK also failed. According 
to Milosevic, the number of refugees from these entities that resettled in 
Kosovo amounted to a mere 0.7 per cent of the total number that entered 
the FRY before the Dayton Agreement.* Therefore, he argued, one could 
not accuse him or Serbian authorities of having implemented a policy to 
change the demographic structure of the province. But it wasn’t for lack of 
trying, and Kosovo Serb political leaders had been sharply critical of Bel- 
grade’s failure to fulfil its promise to resettle 100,000 Serbs to Kosovo.”*° 


Kosovo after 1995 


As tensions in Kosovo were slowly reaching their boiling point, other con- 
flicts in the former Yugoslavia had ignited. Milosevic had kept Kosovo out of 
the talks in Dayton, but instead of securing the status quo, this in fact shifted 
the dynamics. For, by ignoring Kosovo at Dayton, the space was created for 
an alternative approach to the conflict by a new generation of Kosovo Alba- 
nians. The international community’s failure to address the Kosovo crisis at 
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this opportunity undermined Ibrahim Rugova’s political authority. His peace- 
ful front had failed to bring results and his party had engaged in a misguided 
public campaign which claimed the Kosovo issue would be resolved through 
negotiations in Dayton, giving the impression that the province was days 
away from independence; but of course it wasn’t.*” 

According to Veton Surroi, Rugova’s policy of peace was so passive that it 
had devalued peaceful politics over time and paved the way to violence.” 
Younger Kosovo Albanians, dissatisfied with the slow progress of non- 
violence and dialogue, took up arms, organising themselves into the Kosovo 
Liberation Army (KLA). The first violent incidents ascribed to the KLA took 
place in 1995, escalating in frequency and scope by 1997 — when the political 
situation in Kosovo finally caught the attention of the international com- 
munity. By the spring of 1998, clashes between Serbian police forces and the 
KLA became more frequent and violent, and various monitoring organisa- 
tions reported on a fully-fledged armed conflict as early as March. 

The turning point for the intensity of the conflict was a massacre at the 
family compound of Adem Jashari, a local KLA commander in the Drenica 
area who had become notorious for attacks on Serbian security forces. In an 
attempt to capture Jashari, Serbian police attacked the entire Jashari family 
compound in early March 1998, killing not only Adem, but nearly every 
member of his family, including women and children. Shocking pictures of 
the victims were disseminated via the Internet by Kosovo Albanian activists, 
launching Jashari as a martyr and the Serbian authorities as villains.” 


The defence narrative on the proliferation of violence 
in Kosovo 


In November 1992, the Serbian Assembly had issued a Declaration on the 
Rights of National Minorities, in which Albanian separatists were blamed for 
the human rights situation in Kosovo. The Declaration described the history 
of the province as one of “ethnic cleansing of Serbs and Montenegrins” 
meant to facilitate the creation of a “Greater Albania.” MiloSevié echoed this 
at the trial, asserting that 150,000 Serbs — one-quarter of the total Kosovo 
Serb population — had been expelled from Kosovo between 1878 and 1912. 
He also emphasised the suffering of Kosovo Serbs during the Second World 
War, claiming that 10,000 Serbs had been killed and hundreds of thousands 
expelled from Kosovo between April 1941 and August 1942.*° He accused 
Albanian nationalists of everything from chauvinism to terrorism and said 
they were a continued threat to Serbs.*! 

Prosecution witnesses rejected the idea that Greater Albania ideology 
drove Kosovo Albanian policy.” Mahmut Bakalli, a communist functionary 
from Kosovo who appeared as the trial’s first witness, testified that any pro- 
spect of a Greater Albania was the creation of Serbian political propaganda 
and aimed at casting the Albanians in a sinister light.” When cross-examined 
by Milosevic about the existence of a Greater Albania during the Second 
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World War, Bakalli said it had been a fascist and Nazi creation, not repre- 
sentative at all of Albanians, the majority of whom joined anti-fascist move- 
ments in Albania, Macedonia, and Kosovo.“ He said political efforts to create 
an independent Kosovo or a Republic of Kosovo within the FRY were 
never part of any scheme to eventually realise a Greater Albania. Even though 
90 per cent of the population was ethnically Albanian, he explained “the 
Republic of Albania is an Albanian state, Kosova is a state of Kosovars.”*” 

Ibrahim Rugova also testified, citing his party’s (the LDK) primary 
objective in the early 1990s as democracy for all of Kosovo’s citizens, with a 
secondary goal to create a Kosovar republic in the SFRY.*° In October 1991, 
the LDK had issued a document titled “Statement with Three Options,” in 
which three possibilities for the status of Kosovo were laid out in the event of 
changes to internal SFRY borders resulting from the independence of some 
Yugoslav republics. The first option was a Republic of Kosovo within Yugo- 
slavia, the second was independence for Kosovo, and the third was a common 
state for all Albanians living in the SFRY — similar to the goal espoused by 
Serbia for Serbs across the former Federation. Rugova testified that the LDK 
preferred an independent Kosovo.” 

In court, Milosevi¢ presented Rugova with a Memorandum allegedly 
written in the 1990s by Kosovo Albanian intellectuals, in which they 
demanded the re-drawing of borders in order to create an independent state 
that would unite all ethnic Albanian territories. He asked Rugova to 
comment on the map attached to the Memorandum. Rugova replied that 
there were many such maps in circulation, but that his party had sought inde- 
pendence above all else since the dissolution of Yugoslavia. Nonetheless, 
Milosevic maintained that Rugova and the Kosovo Albanian leadership sup- 
ported a Greater Albania, and that they sought to incorporate not only 
Albania and Kosovo but also parts of Macedonia.” Shukri Buja, a former 
KLA commander who testified for the Prosecution, confirmed that the KLA 
— not the LDK — had indeed intended at one time to liberate occupied Alba- 
nian territories that included areas in Macedonia, Serbia, and Montenegro, 
but said the negative response of international policy makers compelled the 
KLA General Staff to reconsider their political objectives; and the decision 
was made to concentrate only on Kosovo.” 


Internationalisation of the Kosovo conflict 


Throughout the 1990s, MiloSevi¢é kept Kosovo out of international mediation 
and diplomacy by insisting that tensions there were an internal matter to be 
dealt with by Serbian and FRY authorities.*' The first time the Kosovo con- 
flict was addressed in an international setting was at a September 1997 
meeting of the Contact Group — the informal group of representatives from 
influential countries created to supervise policy in Southeastern Europe. 
Although the Contact Group had been mandated to monitor implementation 
of the Dayton Peace Agreement, the alarming security situation that was 
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developing within Serbia led to the inclusion of Kosovo on their agenda, and 
they issued a joint statement calling on authorities to begin dialogue and 
create conditions for the return of refugees. They also voiced support for 
implementation of the San Egidio Education Agreement. And, while the 
Contact Group did not support independence for Kosovo, they called for 
enhanced status for the province.’ Beginning in January 1998, the Contact 
Group met every month to evaluate the quickly evolving situation in Kosovo, 
especially focusing on reports of escalating violence and human rights 
abuses.» 

The Jashari family massacre in March 1998 intensified diplomatic activity. 
The Contact Group condemned Belgrade authorities’ use of violence, called 
for independent forensic experts to investigate, and asked the FRY to pro- 
secute and punish those responsible. A majority of Contact Group representa- 
tives had dealt directly with MiloSevic in the past, and they appealed to him 
personally to take rapid and effective steps to stop the violence and find a 
political solution through dialogue. Moreover, they imposed a deadline of ten 
days for the withdrawal of Serbian special police units from Kosovo and 
threatened new international sanctions for the FRY if it wasn’t met.™ 

Contact Group meetings were marked by the strong dissenting voice of 
Russian Minister of Foreign Affairs Yevgeny Primakov, who echoed the 
rhetoric of MiloSevi¢ that Kosovo be treated as an internal Yugoslav affair. 
Primakov, who later appeared as a Defence witness, recorded in his memoir 
that the United States, United Kingdom, and other European countries had 
proposed in the March 1998 meeting that economic sanctions be imposed on 
the FRY, to his dismay. Primakov believed they wanted to discipline 
Milosevic, or even depose him; and he proposed an arms embargo instead, 
with limited sanctions.*> On 31 March, the UN banned arms sales to Serbia, 
imposed economic sanctions, and — in UNSC Resolution 1160 — established 
a committee to monitor the situation in Kosovo. 

At the April 1998 Contact Group meeting, the Group stated firmly that it 
opposed the independence of Kosovo and called for the start of dialogue. And 
for the first time, they referred to excessive use of force by the VJ, which was 
said to mark a significant change in the extent and nature of the conflict.” In 
a ‘carrot and stick’ approach, the Contact Group soon promised Belgrade full 
integration into the international community if it met the Group’s demands — 
a particularly tempting proposal for Serbia because so-called outer wall sanc- 
tions meant that the FRY could not become a member of international 
organisations such as the UN or the IMF.*’ The Contact Group stipulated 
that if the FRY did not comply with the conditions it had laid out in March, 
funds held internationally by the FRY and Serbian governments would be 
frozen; in other words, if Belgrade exhibited noncompliance and blocked dia- 
logue with the Kosovo Albanians, the FRY would be subject to a series of 
economic sanctions. The Russian Federation distanced itself from these meas- 
ures and proposed, instead, to condemn Kosovo Albanian terrorism and 
commit to preserving the territorial integrity of all countries in the region.”* 


The plan for Kosovo 211 


A strongly worded Statement on Kosovo issued by the foreign ministers of 
the Contact Group in London on 12 June 1998 was indicative of yet another 
level of alarm in the international community. For the first time, the Group 
demanded access to Kosovo, alleging that indiscriminate armed interventions 
were “causing many civilian casualties and forcing tens of thousands of 
inhabitants to flee their homes.” Belgrade’s use of force was described as 
“massive and disproportionate” and was said to have led to “widespread 
destruction and the deliberate displacement of large numbers of people.”* 
Serbia turned to Russia for advice and support and President Boris Yeltsin 
met with MiloSevié on 16 June 1998.°° Yeltsin pressed MiloSevié to accept 
the internationalisation of the Kosovo conflict and to alow OSCE monitors 
into the province. Primakov characterised the meeting as a triumph of 
Russian diplomacy that had averted a military intervention against Belgrade.” 
But for Serbia, the meeting was a disappointment because Russia did not 
support Serbia’s military approach to the Kosovo crisis. Milosevic knew then 
that even if the FRY were ultimately to win the conflict by force, it would 
still face total international isolation. 

The July meeting of the Contact Group used the Yeltsin-MiloSevi¢ 
meeting and its outcomes to press for an increase in the OSCE Monitoring 
Mission presence in Kosovo. The Group warned those outside the FRY to 
stop supplying financial support, arms, or training to the warring sides, in 
compliance with UNSC Resolution 1160.° Under the threat of military 
intervention for defying UNSCR 1160, and then facing ceasefire demands in 
Resolution 1199, Milosevi¢é engaged in a series of meetings with American 
diplomat Richard Holbrooke, reaching a final agreement on 13 October 
1998 that was unofficially known as the MiloSevi¢-Holbrooke Agreement. 

The Agreement consisted of 11 points and included a very strict imple- 
mentation timetable. Addressing the Serbian public, MilosSevié announced 
that an accord had been reached to resolve the problems in Kosovo by peace- 
ful political means, saying the threat of military intervention against the FRY 
had been eliminated.®? The Agreement envisaged an international presence in 
Kosovo and concentrated on two major issues — a political solution based on 
Contact Group principles defined on 2 October 1998, and establishment of 
rules and procedures for elections in Kosovo to be held by November 2009. 
The OSCE was asked to engage as part of a peaceful settlement of the 
Kosovo conflict, and an agreement on the newly formed Kosovo Verification 
Monitors (KVM) was signed on 15 October.” 

The KVM had a mandate to verify compliance by all parties in Kosovo 
with UNSC Resolution 1199, as well as to report progress or noncompliance 
to the OSCE Permanent Council, the UNSC, and other organisations. 
Various Prosecution witnesses involved with the KVM testified that Serbia did 
not cooperate. For instance, Milosevic made a habit of ignoring queries of a 
technical nature, such as requests for information regarding the strength and 
equipment of the armed forces in Kosovo.” Further, according to witnesses, 
the KVM never had unlimited access to MUP and VJ sites and even had 
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difficulty getting information on training schedules for VJ exercises or advance 
notice of troop movements, despite official agreements.°’ The KVM reported 
these continuous breaches, and yet combat involving MUP and VJ forces 
simply continued. Meanwhile, Belgrade complained that implementation of 
the MiloSevi¢-Holbrooke Agreement required a reduction of its military units, 
and that the KLA was relying on this reduction to seize more territory. 


From the Racak massacre to negotiations in Rambouillet 


By the end of 1998, the threat of a humanitarian catastrophe in Kosovo 
became a reality. Independent reports from all sides estimated that by 
November of that year, there were about 300,000 internally displaced persons 
in Kosovo facing a severe winter and no prospect of a quick return to their 
homes.” A UNHCR survey showed that between the end of 1998 and 23 
March 1999, some 349,000 Kosovo Albanians were displaced altogether, with 
200,000 displaced internally.” 

But it was the Raéak massacre, which took place on 15 January 1999, that 
led the international community to change its rules of engagement and 
demand a political solution from the parties to the armed conflict. The mas- 
sacre, which resulted from the same Serbian police techniques used at the 
Jashari compound, was triggered by information that three KLA terrorists sus- 
pected of killing two Serbian policemen were hiding in Raéak. Serbian police 
forces surrounded the village in the middle of the night and killed approxi- 
mately 45 unarmed people.”! 

The Contact Group condemned the Racéak massacre at its 22 January 1999 
meeting in London, stating that no amount of provocation could justify what 
had taken place. It called on the FRY to stop all offensive actions in Kosovo 
and facilitate the safe return of refugees from the Racak area. Further, the 
Group requested full cooperation with the ICTY from the FRY, in order to 
ensure that those responsible for the massacre were brought to justice.” At a 
meeting one week later, the Contact Group insisted that the parties to the 
conflict accept principles of a peaceful settlement set out by the Group, which 
offered substantial autonomy to Kosovo. Negotiations to refine the proposal 
were scheduled for 6 February at Rambouillet Castle, near Paris.’ 


The failure of the Rambouillet negotiations 


The Prosecution argued that the Rambouillet talks — which took place 
through mid-March — were an example of Serbia’s unwillingness to come to 
a political compromise on the status of Kosovo. Serbia ostensibly, and for the 
first time, appeared agreeable to negotiations under international mediation 
on the issue. But a number of witnesses testified that Serbia never took the 
negotiations seriously. 

The 15-person Kosovo Albanian delegation at Rambouillet consisted of rep- 
resentatives from Rugova’s LDK and from the KLA, along with independent 
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delegates such as Veton Surroi. Professor Fehmi Agani — who was murdered 
by Serbian security forces in May 1999 — headed the delegation.”* And 
Hashim Thaci, head of the political directorate within the KLA General Staff, 
led the representatives of the KLA.” The Serbian delegation comprised 
republican and federal officials, including Milan Milutinovi¢, then President 
of Serbia; Ratko Markovié, Deputy Prime Minister of Serbia; and Nikola 
Sainovié, Deputy Prime Minister of the FRY; as well as other officials with 
close ties to MiloSevié.”° 

The Rambouillet Peace Proposal, presented as the last resort for finding a 
political solution to the Kosovo problem, was based on the Dayton Peace 
Agreement formula and consisted of both a political component and a 
mulitary component. The political component did not give full independence 
to Kosovo, but offered substantial autonomy with a very clear framework for 
how political and judicial systems would operate and human rights would be 
respected. The military component was meant to secure implementation of 
the Proposal.” 

One of the strongest indications of Serbia’s disinclination to cooperate was 
that the armed conflict in Kosovo intensified as the peace negotiations were 
underway. Knut Vollebaek, a Norwegian diplomat participating in the 
OSCE’s Kosovo Mission, testified that there was an increased presence of the 
VJ in Kosovo by March, in violation of the MiloSevi¢c—Holbrooke Agree- 
ment, and that the local population had lost confidence in the KVM. It 
became clear to Vollebaek that a military presence tasked with keeping the 
fighting factions apart was necessary; and this is what the OSCE advocated at 
Rambouillet. In fact, Vollebaek personally tried to convince Milosevic, who 
was not at the talks, to accept an international military presence.” 

The absence of Milosevi¢ at the negotiating table was another sign that the 
Serbs did not take the negotiations seriously, and many foreign negotiators 
who testified for the Prosecution spoke of how important MiloSevic’s pres- 
ence had been in Dayton. In Rambouillet, there were two rounds of negoti- 
ations — from 6 to 23 February and from 23 February to 15 March — and 
FRY and Serbian delegates appeared to be unauthorised to make decisions on 
their own, contacting Milosevic every day. Despite his physical absence, 
MiloSevié clearly held the ultimate power.” Serbian delegates openly stated 
that they only had the authority to discuss the political component of the 
agreement, not the military component, and they made it clear that once 
political negotiations were completed, MiloSevié would give them instruc- 
tions for the next step.*° 

Prosecution witnesses who were present at Rambouillet throughout the 
negotiations agreed that a change of attitude within the Serb delegation 
occurred after 23 February. According to Wolfgang Petritsch, an Austrian 
diplomat in charge of the negotiations on behalf of the EU, the Serbian dele- 
gation consisted of well-versed experts with whom international negotiators 
had been dealing since mid-1998 and who, up to 23 February, were negoti- 
ating in good faith.*' Indeed, in a meeting with the Contact Group on 


214 The plan for Kosovo 


20 February, there were strong signals that Serbia and the FRY could live 
with the political agreement that had been crafted." The sense was that the 
Serbs were ready to sign, as indicated in a letter sent on 23 February by 
Serbian delegation member Professor Ratko Markovic, addressed to the three 
principle negotiators, Christopher Hill (US), Wolfgang Petritsch (EU), and 
Boris Mayorski (Russia). Markovié said that the FRY was willing to discuss 
the scope and character of an international presence in Kosovo in order to 
implement the agreement that would be accepted in Rambouillet.*? But 
things were about to change. 

On 8 March 1999, Petritsch accompanied German Foreign Muinister 
Joschka Fischer to a meeting with politicians in Belgrade. In private talks — 
Fischer with MiloSevié and Petritsch with Milutinovi¢é — they realised the 
Serbs had done an about-face and were not only intent on rejecting the 
military component of the draft agreement but also the political component. 
Petritch concluded that “something happened, so to speak, after the 23rd of 
February when this letter was written to us. There was a total change of atti- 
tude.” He believed it was Milosevi¢é who had, “between the 23rd of February 
and the 15th of March, decided not to continue the path of negotiation.”** 

Still, Kosovo Albanian negotiators who appeared in court testified that 
they never felt the Serbian delegation had been moving towards an agree- 
ment, even prior to 23 February. Ibrahim Rugova, for example, said he got 
the impression from the outset that the Serbs were not serious.*° And, the 
Kosovo Albanians had indeed appeared more cooperative and more prepared 
to reconcile internal differences for the sake of peace. There was unanimous 
agreement among members of their delegation that Rugova, Thaci, and 
Surroi should sign the agreement, each as representatives of different groups 
and points of view within the Kosovo Albanian population.*® 

Madeleine Albright, the then US Secretary of State, explained to the 
Kosovo Albanian delegation that if neither they nor the Serbs signed an 
agreement, the negotiations would be perceived as a total failure; but if only 
the Serbs refused to sign, the international community would call for military 
intervention aimed at stopping violence against civilians. Despite the fact that 
the draft proposal did not allow for independence, the Kosovo delegation 
signed in the end, with the condition that a clause be added permitting a ref- 
erendum on the status of Kosovo in three years’ time.*” But this alone gave 
the Serbs grounds to criticise the draft, for once a referendum was held, the 
independence of Kosovo was surely to become a reality. The Serbs inter- 
preted the clause as an internationally sanctioned step towards Kosovo’s 
independence. 

MiloSevié complained that the bar at Rambouillet was set higher than 
Serbia could accept, and perceived it as an ultimatum for unconditional sur- 
render. Responding to MiloSevi¢ in court, Petritsch denied any bias against 
Serbia. He said the fact that the Russian Federation had agreed to parameters 
set by the Contact Group, and had been fully involved in preparations 
for Rambouillet was “ample proof that there was no scam, no dictate, no 
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ultimatum.” In his opinion, negotiations had been challenging and lengthy 
but “quite positive, and unfortunately, after the 23rd of February collapsed, 
to the dismay and disappointment of many, including some in the Yugoslav 
delegation.” Petritsch stressed how important it had been to Russia that the 
negotiation process result in a peaceful solution, in order to prevent a NATO 
intervention.” He recalled that the Russian member of the negotiating team 
had even suggested to Milosevié at one point that, if it would be helpful, the 
whole agreement could be re-examined and the negotiating started all over 
again. Although this went well beyond the mandate of this negotiator, it 
showed how keen the Russians were to reach an agreement.” 

With no political solution reached by 23 February, though, and the inter- 
national community growing impatient with ongoing violence by FRY and 
Serbian forces against the civilian population, the prospect of a military inter- 
vention grew by the day. And MiloSsevié was increasingly noncompliant. In a 
message sent on 22 March by Robin Cook and Hubert Védrine, the Foreign 
Ministers of Great Britain and France, they urged him to accept a political 
resolution and avert military intervention.” In his reply, Milo8evié set out the 
same arguments he reiterated during the trial, accusing the international com- 
munity of supporting Kosovo Albanian separatism and asserting that the talks 
in Rambouillet were not negotiations at all.”? He said negotiators should be 
ashamed of their threats of NATO intervention, which would pit the Alli- 
ance against “a small European nation, just because it protects its territory 
from separatism ... [and] terrorism” and also expressed open contempt for 
Kosovo Albanians for the first time, claiming Serbia was simply defending “‘its 
historical dignity against scoundrels who know nothing about history or 
dignity.” 

Milosevi¢é further asserted in the letter that the draft agreement had been 
published in the Albanian language newspaper owned by Surroi before the 
talks even started, saying that this proved the Rambouillet negotiations were 
predetermined. “Of course, we have nothing against preparing a draft docu- 
ment before the start of the talks,” he said, “But we are strongly against not 
having talks at all, and being asked to sign something.””* MiloSevié also indi- 
cated that he had accepted the prospect of a military intervention, asking, “Is 
it really possible for a normal person to think that somebody who is being 
threatened will not show the intention to defend himself?” 

On 23 March 1999, the same day the letter was published, the KVM with- 
drew from Kosovo completely. It had become impossible for monitors to 
fulfil their mandate due to the presence of increasing numbers of FRY and 
Serbian combat forces and the escalation of violence.”® Numbers of deployed 
police and VJ forces exceeded what was permitted by earlier agreements and 
they were engaged in combat operations.”” According to US General Wesley 
Clark, Commander of NATO forces at the time, there had been a systematic 
build-up of units in Kosovo in January and February 1999, and it was 
rumoured that Serbia was planning a “final solution” to the problem of 
Kosovo.”* By March, garrisons were increasingly inaccessible to the KVM, 
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who were even stopped at gunpoint by armed guards.” And by around 20 
March 1999, it seemed that FRY and Serbian forces were fully prepared for 
combat. '"° 


The defence narrative on Rac¢ak, the Rambouillet 
negotiations, and NATO intervention 


The Prosecution argued that the Racak massacre was not an isolated incident 
and was foreseeable in light of the immoderate military campaign that had 
started in mid-1998 and had continued despite the KVM presence. But the 
Defence said the incident had been fabricated — a claim Milosevic made in 
both of his Opening Statements. He framed the massacre as a creation of the 
international community meant to justify an already pre-planned military 
intervention, and said that forensic experts from many countries had been 
invited to investigate the crime site and had all found that those killed had 
been members of the KLA, because it was clear that each of them had shot 
and fired a weapon at the police. According to Milosevic, the KLA com- 
mander in the region had even admitted in a speech after the war that it was 
his fighters who had died bravely in Ra¢éak.'"! 

Pointing a finger at the United States specifically, Milosevic characterised 
the Americans as having used Kosovo to pursue an aggressive post-Cold War 
agenda by siding with local nationalists. He said the American administration 
had double standards regarding terrorism and asserted that they had planned 
the NATO intervention in advance but, until media reports of a massacre in 
Raéak, could not justify it."°* MiloSevié alleged that Kosovo Albanians had 
formed the KLA (which he called a terrorist organisation) with the assistance 
of the international community, under the leadership of the United States and 
with the guidance of the CIA, with the objective to cleanse Kosovo of Serbs 
and other non-Albanians. He said the United States was using terrorism to 
realise its strategic goals and accused the Clinton Administration of defining 
terror based on its own self-interests. He claimed that: 


When the victims are Americans or the people they protect, then the 
killers are terrorists who deserve the worst possible sentences.... When, 
on the other hand, the Serbs are victims, as was the case in Kosovo, then, 
in the worst of cases, those killers were only referred to as the armed 
Albanians.' 


According to MiloSevi¢é, Kosovo Albanians had been strengthened and 
supported in their struggle not only by the United States, but simultaneously 
by Islamic extremists. He cited the powerful Kosovo Albanian lobby on 
Capitol Hill, the Albanian drug mafia, and sponsorship by Osama Bin Laden, 
and saw no contradiction in the United States and Bin Laden supporting the 
same cause.'"* MiloSevié claimed that deployment of the KVM, the framing 
of the Racak massacre, and the Rambouillet talks were all parts of a plan to 
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humiliate Serbia and the FRY." But this Defence narrative was in stark con- 
trast to KVM reporting, from which it appeared that, despite being informed 
of disproportionate and indiscriminate use of violence by FRY and Serbian 
forces, MiloSevié had taken no action to stop it.'°° 


NATO intervention and attempts by Serbia to change 
the ethnic composition of Kosovo through the 
commission of crimes 


Once NATO bombing began in the end of March 1999 and the mass exodus 
of Kosovo Albanians became daily news, questions arose as to how the inter- 
national community had not taken adequate measures to protect civilians 
from what many saw as predictable consequences of the intervention. Con- 
sidering the amount of intelligence compiled and presented — by the KVM 
and others — indicating that the Serbian military build-up in early 1999 was a 
preparation for war, it remains puzzling that the commission of mass atrocities 
against Kosovo Albanians was not anticipated. Indeed, various intelligence 
sources had found evidence of a plan, allegedly devised by FRY and Serbian 
leaders and known as Operation Horseshoe, to cleanse Kosovo Albanians 
from Kosovo. 

In court, Milosevic denied the existence of Operation Horseshoe, saying 
it, too, was a fabrication of the international community — notably, of 
Germany — aimed at mobilising public opinion against Serbia in order to 
legitimise the actions of NATO.'” But Prosecution witness Ratomir Tani¢, a 
former Serbian intelligence agent and negotiator, testified that the plan had 
existed. He said that Horseshoe was not an official operational name; and 
while he was not able to say when the term was first colloquially, he con- 
nected it with a pre-existing JNA plan that had been prepared in the case of 
an aggression against Yugoslavia from Southeastern Europe. The plan was 
designed to protect against the Albanian population of Kosovo taking the side 
of a foreign aggressor by placing the JNA in seven defensive positions that 
formed a semi-circle, from which they would neutralise Albanian strong- 
holds. According to Tani¢, the plan was pulled from the archives and reacti- 
vated in the 1990s. '°° 

Tani¢ testified that there was resistance to the plan in circles close to 
Milosevic, and claimed that General Perisi¢ and Jovica Stanisi¢ were both dis- 
missed over their opposition.'”” According to Tanié, these high-ranking offi- 
cials felt the lack of an external aggressor made use of Army and police special 
units legally questionable. He said those who opposed the plan preferred a 
political solution in combination with only selective use of force.''? MiloSevié 
challenged Tanic’s testimony, particularly his allegations that Milosevic had 
prepared for ethnic cleansing by establishing a commission to coordinate these 
efforts. Yet, Tanié told the Court that the State Commission for Kosovo had 
been founded to implement MiloSsevic’s “private will outside the legal institu- 
tions” and cited a letter written by General Perisic to Milosevié on 23 July 
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1998 as proof.''! Peri8ié had expressed concern about illegal use of the VJ and 
said that the command of VJ units had been left to unauthorised persons. 
He also criticised the practice of avoiding the official hierarchy and chain 
of command, which the Prosecution saw as evidence of MiloSevic’s 
criminality.!'? 

In his letter, Perisi¢ assessed the security situation bluntly. He said “the 
situation in Kosovo and Metohija could have been overcome if a STATE OF 
EMERGENCY had been declared in time,” upon his recommendation in 
April 1998 (emphasis in original). He called the deployment of Yugoslav 
Army units in Kosovo illegal and said “the repercussions for the state are 
well-known.”!? PeriSié insisted that the mobilisation of armed forces required 
the satisfaction of constitutionally-stipulated precursors and pleaded that 
military facilities and units not be used outside the legal and constitutional 
framework.''* He also opposed attempts by members of the MUP to have 
some VJ units subordinated to them, and condemned the fact that leading 
party functionaries and close associates of Milosevi¢ distributed tasks, includ- 
ing to the Commander of the Pristina Corps, which Perisié said had led to 
“illegal, unsystematic, and inadequate use of VJ units.” 

General Bozidar Deli¢, who testified as a Defence witness, claimed there 
was no need for a state of emergency to be declared in Kosovo, as suggested 
by Perisicé, because VJ units had been deployed there to fight terrorism 
according to Articles 470 and 473 of the Rules of Service of the VJ. These 
Articles allowed for peacetime units to be used in the “struggle against reneg- 
ades, sabotage, terrorists, and other hostile or enemy armed groups.”''® The 
Defence suggested through Delié that the Rules of Service of the VJ trumped 
constitutional and other legal provisions for the use of the armed forces. But 
the Prosecution argued that state institutions and political elites of the FRY 
chose not to declare a state of war in Kosovo because de jure command struc- 
tures would then place responsibility on Milosevic as Supreme Commander 
and on his subordinates in the chain of command. According to the Prosecu- 
tion, the choice by MiloSevié and his collaborators to obscure this de jure line 
of command indicated their awareness that what they were doing was 
criminal. 

When resettlement and land reform decrees of the late 1980s and early 
1990s did not shift the ethnic composition of Kosovo in favour of Serbs, 
some parties had pressed for mass expulsions of Kosovo Albanians. Among 
the first references to this strategy came in the Political Programme of the 
Serbian Radical Party (Srpska Radikalna Stranka, or SRS), made public in 
February 1991, which reflected the ideology of SRS leader Vojislav Se¥elj 
and his reinterpretation of Greater Serbia ideology. Seelj articulated a long 
list of goals to be achieved in Kosovo, including suppression of the “uprising” 
by Kosovo Albanians as well as the expulsion of 360,000 citizens.''” 

In a speech on 27 February 1999, when SeXelj was a Deputy Prime 
Minister of Serbia, he said that “if NATO bombs us, we Serbs will suffer 
casualties, but no Albanians will be left in Kosovo.”!"* In court, Seelj insisted 
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that the speech had actually been meant to deter a potential aggression, by 
warning of the dangers of US imperialism. He said the Americans always 
caused many civilian casualties, and claimed he had been expressing his 
concern that US bombing would, yet again, bring devastating results.'’” But 
Se%elj had done more than express concern, saying, “Surely the Americans do 
not believe that if they attack us, we will allow [for] armed bands and disloyal 
citizens ... who can hardly wait to stab us in the back. We will not...”!”° 


The transformative value of the evidence on 
MiloSevic’s de facto and de jure responsibility for crimes 
in Kosovo 


SDC records and Kosovo 


SDC records were evidence of the development and implementation of the 
plan for Kosovo. Despite the potentially explosive situation that existed in the 
province throughout all of the 1990s, the SDC had of course been over- 
whelmingly focused on the wars in Croatia and BiH in the early part of the 
decade. From time to time, though, the issue would arise; for Kosovo was 
seen as a chronic security risk during the MiloSevi¢ era and FRY authorities 
made sure VJ forces there were sufficiently supplied.'*' Indeed, SDC members 
expressed concerns about the chance that an armed rebellion could be 
encouraged in Kosovo by “foreign elements” — i.e. Serbian and Montenegrin 
extremists or Albanian Muslim extremists — years before they turned their full 
attention to the province.'” And when Perisié assured the SDC in April 1995 
that every Kosovo town had a military presence, MiloSevié said security in 
the province would be preserved by such a demonstration of force, because 
“fear keeps the house safe.”!”° 

By the summer of 1998, Kosovo had become the SDC’s main agenda 
item. At the session held in June 1998, Perisi¢ reported that 31 cases of armed 
conflict had occurred near the border in less than three months, and that 
about half of these instances involved the attempted infiltration of Kosovo by 
“terrorists” — resulting in casualties including five VJ soldiers.'** He said that 
successful negotiations with Kosovo Albanian leaders would reduce the 
tension and terrorism (and loss of life); otherwise, he predicted that hostilities 
would rise, especially in the north and west of Kosovo. Perisi¢ pushed for a 
political solution.'* But MiloSevié did not rule out an Army mobilisation, 
saying the VJ should be prepared to counter any form of foreign intervention 
that might threaten the sovereignty and territorial integrity of the FRY.'”° 

At the October 1998 SDC meeting, in the wake of UNSC Resolution 
1199 — which called for a ceasefire — Perisié underlined the fact that failure by 
the FRY to fulfil the requirements set out in the Resolution would lead to 
the use of force by NATO and other UN countries. He also summarised all 
potential military scenarios, and said that the international community 
believed military activity would boost KLA forces and possibly lead to an 
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all-out armed rebellion. Warning that the VJ had enough supplies for only a 
short-term operation, Perisi¢ recommended that everything possible be done 
to avoid inviting air strikes. '”” 

Milan Milutinovié agreed with Perisi¢ and was optimistic that tensions 
might calm in Kosovo as the FRY had already met most of the requirements 
of UNSCR 1199. Milo Dukanovi¢ — participating for the first time as the 
President of Montenegro and thus a voting member — also supported Perisi¢ 
and stressed the necessity that all conditions of the Resolution be fulfilled 
immediately, without question. He urged MiloSevi¢é to make a public state- 
ment welcoming representatives of international legal institutions, including 
the ICTY, to investigate allegations of crimes against civilians in Kosovo. 
Dukanovicé reminded the Council that the country was not in the mood for a 
fight, despite the rhetoric of some politicians, and that the wars in Croatia 
and Bosnia had already led to a “dramatic process of sobering-up.”!** Momir 
Bulatovié said, further, that financial concerns could not be ignored. He 
urged the SDC to understand “that there is no money in government safes, 
that the social problems are way out of proportion, and that we are not 
allowed to resort to deficit financing.’’!” Still, MiloSevié contended that the 
FRY had met all demands of UNSCR 1199. He claimed that it was those 
imposed on the Albanians which remained unfulfilled and that Albania per- 
sisted in trying to supply military equipment and ammunition to parties in the 
FRY. He also asserted that US diplomat and Kosovo negotiator Christopher 
Hill had said that “the problematic side was not the Serbian side but the 
Albanian side.”'*” 

MiloSevié instigated the dismissal of Perisi¢ as Chief of Staff of the VJ at 
the next meeting of the SDC, on 24 November, on the basis that he had held 
the position of Chief of Staff for “an unusually long period of time.”!*! 
Dukanovic¢ raised his voice in opposition, calling Perisié a “proven author- 
ity,” but to no avail.’ At the session held in December, new Chief of Staff 
General Dragoljub Ojdani¢ reported on the political and military situation in 
Kosovo. He said that insufficient engagement by the MUP on border 
security-related tasks was problematic because the VJ was operating in a 
hostile environment in the province, where he claimed 90 per cent of the 
population was aligned with the KLA.'* Personnel issues were then discussed, 
and Dukanovi¢é was again critical, this time of the proposed promotion of 
General Nebojsa Pavkovic as Commander of the Pristina Corps. Pavkovic 
was a controversial figure and Dukanovi¢ felt the Pristina Corps had acted 
outside its legal bounds; but MiloSevi¢ praised Pavkovi¢ as “exceptionally 
capable” and denied illegal behaviour by the Corps.'** Dukanovié did not 
attend the last recorded meeting of the SDC, held on 23 March 1999, on the 
eve of the Federal Assembly’s declaration of war and the start of NATO 
bombing. 
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Since Belgrade authorities claimed the SDC did not meet after the NATO 
intervention began, the Prosecution had to establish which political body or 
individual was in command of FRY armed forces in Kosovo after 23 March. 
Documents of the Joint Command for Kosovo and Metohija revealed that it 
had represented an unofficial, de facto line of decision-making, command, 
and deployment of these forces in 1998 and 1999. This was part of the same 
pattern of concealment used during the Croatian and the Bosnian conflicts, 
wherein de jure political and military responsibly was obscured. 

Yet, MiloSevic’s de jure position for the period relevant to the Kosovo 
indictment was different than the positions he held during the time of the 
Croatian and Bosnian conflicts. From June 1997 to October 2000, he was 
President of the FRY and was therefore the automatic presiding member of 
the SDC; and so lawyers at the ICTY — and probably judges — expected that 
the crimes committed in Kosovo by Yugoslav forces would thus be more 
easily linked to MiloSevié on the basis of his de jure powers, making prosecu- 
tion and conviction relatively straightforward. But proving the case against 
him was more challenging in practice, not least because the de jure command 
body, the SDC, purportedly never convened after 23 March 1999. Indeed, 
Serbian authorities have never offered a satisfactory explanation as to which 
political body took on the role of Supreme Commander during the war in 
Kosovo, and in communications with the OTP, implied that the VJ in fact 
had no civilian commander-in-chief during the military intervention there.'*° 

It is notable that the SDC met eight times during Dobrica Cosié’s one- 
year tenure as FRY President and 56 times during Zoran Lili¢’s four-year 
Presidency, but was said to have met only nine times in the three years that 
Milosevié held the position. The Prosecution challenged the official position 
of the FRY that the SDC did not convene once the state of war was declared, 
arguing that it was difficult to accept that state leadership would cease holding 
meetings of whatever body was in supreme command of the armed forces 
from the day a war was proclaimed. Then again, this made evidence of the 
Joint Command — the apparent de facto commanding body — even more 
significant in exposing the involvement of Serbian and Yugoslav forces in the 
commission of mass atrocities in Kosovo. But powerful VJ and MUP lobbies 
actively tried to prevent the release of Joint Command documents, foiling 
early expectations that the Kosovo indictment would be easier to prove than 
the two other indictments. 

The Joint Command remained something of a mystery to the Prosecution 
for some time; but evidence of the Supreme Command Staff — the wartime 
formation of the General Staff of the VJ — was discovered by OTP investiga- 
tors by the spring of 2001. The Supreme Command Staff was subordinate to 
the Supreme Command, the highest civilian leadership body for military 
forces.'°° Zoran Lilié testified that the Supreme Command consisted of all 
three members of the Supreme Defence Council (the Presidents of the FRY, 
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the Republic of Serbia, and the Republic of Montenegro), the Presidents of 
both Chambers of the Federal Assembly (the Chamber of Republics and the 
Chamber of Citizens), the Federal Prime Minister, the Minister of Defence, 
the Minister of Foreign Affairs, and the Minister of Internal Affairs. Accord- 
ing to Lili¢, two documents adopted by the SDC served as the basis for the 
formation of the Supreme Command.'”” 

General Nebojsa Pavkovi¢é, who commanded the Pristina Corps at the 
time of the Kosovo military campaign and was later promoted to Com- 
mander of the 3rd Army, revealed more about how the Supreme Command 
functioned when he gave an extensive interview to Serbian broadcaster RTS 
in October 2000.'°* After the Kosovo campaign, Pavkovié had been pro- 
moted to Chief of Staff of the VJ; a position he still held when he spoke with 
RTS and said that it was the President of the FRY who acted as Supreme 
Commander and gave authority to the Chief of Staff.’ Pavkovié described 
the Supreme Command as an advisory body, designed only to give counsel 
and lacking authority to issue executive orders — a task that was left to the 
President according to the principle of seniority. Pavkovi¢é explained that all 
members of the Supreme Command were “commanders on a certain level” 
but said that during the Kosovo conflict, “the Supreme Commander — and 
the President — was Slobodan MiloSevié.”!*° 

The Prosecution needed to determine who commanded FRY forces 
during the state of war from 24 March to 10 June 1999 and through which 
bodies, and this required deconstructing the connections between de jure and 
de facto command structures and MiloSevic. Yet, investigators had little evid- 
ence about the Supreme Command. In their search for more, they discovered 
that a parallel line of command had been exerted through the extraconstitu- 
tional and ad hoc body known as the Joint Command. The Prosecution’s 
position, expressed in an Expert Report by Philip Coo, was that the Supreme 
Command had been atop the chain of command but the Joint Command had 
been responsible for the coordination of activities of the VJ, the MUP, and 
other armed Serb organisations in Kosovo in 1998 and 1999.'"! 

Evidence on the Joint Command indicated that it was formed in the 
summer of 1998, many months before the March 1999 NATO intervention 
or the proclamation of a state of war.'** The Prosecution asserted that this 
command had two threads — one moving through the command structure 
and the second through networks MiloSevié had cultivated with individuals 
from VJ and MUP leaders.'*? General Pavkovié, who was part of the Joint 
Command, confirmed that cooperation between police and army units in 
Kosovo had been coordinated through political actors.'"’ 

In April 2002, the Prosecution submitted a request to Belgrade for docu- 
ments related to the Joint Command, but Serbian authorities did not produce 
them, and suggested they may have been destroyed in NATO bombing.'* 
Still, their reply by itself contained some valuable information, including that 
the Joint Command for Kosovo and Metohya had been formed by the Pres- 
ident of the FRY via an oral order in June 1998.'° Further correspondence 
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regarding the Prosecution’s request did not produce new results and Belgrade 
insisted that no documents of the Joint Command could be located for the 
period between 1 November 1998 and 19 June 1999. But this official posi- 
tion was contradicted by a chance discovery when Serbian authorities pro- 
vided the Prosecution with 85 documents in response to a completely 
different request for assistance, in June 2003. One of these documents, the 
inclusion of which was presumably an oversight, was dated 15 April 1999 and 
was titled “Military Secret Order (Strictly Confidential 455-148)”; and it was 
clearly issued by the Joint Command for Kosovo and Metohija.'*’ The docu- 
ment carried the stamp of the Military History Institute’s Military Archive in 
Belgrade — information that led to a second request by the Prosecution for 
Joint Command documents. 


The battle for documents from the state archives in Belgrade 


Eventually, a modest collection of 15 Joint Command documents was handed 
over to the Prosecution on 15 November 2005, almost three years after the 
first request was sent. By then, the Prosecution part of the case was long over 
and all Defence witnesses for Kosovo had all testified — meaning that the 
majority of the documents could not be put into evidence through a witness 
before the March 2006 end date of the trial. The documents were not of a 
command hierarchy that led to Serbian or FRY political leaders and were 
mostly operative orders regarding combat matters from 22 March to 16 April 
1999; yet, the existence of the documents at all exposed the insincerity of 
Belgrade authorities’ initial claims that they had been lost in the NATO 
bombardment. 

Evidence the Prosecution did acquire on the Joint Command indicated 
that the purpose of the body was to plan military operations in Kosovo against 
the ethnic Albanian population, through a system of local headquarters.'*® 
Testimony and documentation revealed that the Joint Command had been 
established, ad hoc, on the authority of Slobodan Milosevic. It functioned 
under the supervision of high-level officials from his party, the SPS.’ Opera- 
tional activity was directed through loyal individuals within selected MUP 
and VJ units, allowing MiloSevi¢ to avoid using de jure command structures 
and making it more difficult to prove his responsibility as the leader of the 
FRY and Commander-in-Chief of its armed forces during the Kosovo 
conflict. 

Though Belgrade authorities had claimed the Joint Command was 
founded by an oral order of the President, the first written evidence of it was 
found in records of an SDC session held on 9 June 1998, when a plan to 
suppress terrorism in Kosovo was drawn up. General Perisi¢ emphasised at 
the time that whether the engagement of military forces was necessary was a 
decision for the SDC and other federal organs.'*° One day later, on 10 June, 
at the 16th Session of the SPS Main Board, Milosevic appointed a three- 
member working group to coordinate political developments in Kosovo.'”! 


224 The plan for Kosovo 


There was little consensus on how to deal with the Kosovo crisis. General 
Perisic’s reference to the authority of the SDC and other federal institutions 
reflected his view that constitutional and legal prescriptions for use of the 
armed forces had to be respected; a position he reinforced in his 23 July 
1998 letter to MiloSevi¢é — in which he complained about the unconstitu- 
tional use of VJ units in Kosovo and drew attention to risky and unjustified 
shifts from de jure to de facto decision-making processes for use of VJ 
forces.'°* In October, just several months later, Periié was dismissed as VJ 
Chief of Staff: 

The Prosecution contended that the Joint Command had been designed to 
divert attention from and obscure evidence of the de jure responsibility 
MiloSevié held for crimes committed in Kosovo from January to June 1999. 
A number of Defence witnesses contradicted this view and downplayed the 
role of the Joint Command. Police General Obrad Stevanovic, who testified 
that he participated in about ten Joint Command meetings, denied for 
instance that the Joint Command had directed actions of the MUP in 
Kosovo.'’® And General Bozidar Delié admitted that a group of federal- and 
republic-level politicians had been present in Pristina at the relevant time, to 
observe the situation and engage in talks with the Albanians, but he denied 
that the Joint Command had given any orders to units and insisted that he 
would never have carried out a military order given by a politician.’ 

In cross-examination, the Prosecution asked General Delié to comment 
on a Joint Command order dated 6 July 1998, signed by Deli¢ himself, which 
had been sent to subordinate brigades and further down to their subordinate 
units. And to reinforce the point, the Prosecution also produced an order 
issued by the 125th Motorised Brigade in which reference was made to 
another order of the Joint Command that banned VJ units from executing 
any action “without the approval of the Joint Command for Kosovo and 
Metohija.”!*° Yet, Delié continued to deny the authoritative function of the 
Joint Command, referring to it as “just a notion.” He said he had complied 
with orders because they came from his commanding officer in the Pristina 
Corps, maintaining that the Joint Command was “just a coordination 
body.”!*’ Denial by Defence witnesses of the extent of power of the Joint 
Command, despite concrete and persuasive evidence, actually reinforced the 
significance of that evidence. 

And, in light of the evidence, MiloSevic’s choice of Defence witnesses 
remains puzzling. He called participants in the military campaigns in Kosovo 
in 1998 and 1999 to the stand, thereby exposing them to cross-examination 
based not only on Prosecution evidence but also on the contents of docu- 
ments they brought to the courtroom. At times, these witnesses enabled the 
court to hear evidence that had been requested by the Prosecution from 
Serbia but was not received or presented; and a majority of them confirmed, 
and occasionally strengthened, the Prosecution’s case against Milosevi¢. For 
example, as one of MiloSevic’s legal advisors, Dobroslav Ognjanovié, later 
explained, the Defence had called Vojislav SeSelj only in order to have him 
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say a few sentences. This was a considerable risk because they knew SeSelj 
could not be controlled and, in the end, SeSelj’s testimony went on for several 
weeks, exposing him also to a lengthy cross-examination.'™* 


The production of documents contemporaneous to the Kosovo 
indictment period 


A number of documents brought into the trial by Defence witnesses exposed 
the extent to which Serbian authorities had exercised control over FRY 
cooperation with the ICTY. As noted earlier, post-Milosevié political elites 
had cultivated a two-track approach to assisting the ICTY. On one hand, 
they implemented the proclaimed policy of cooperation by handing over 
high-level indictees, such as MiloSevic, General Pavkovi¢, Jovica Stanisi¢, and 
Franko Simatovic. On the other hand, Belgrade authorities tried to control 
the flow of evidence to the ICTY, needed to prove charges laid out in indict- 
ments — both as far as how and when documentary evidence was provided 
and whether it was possible to access witnesses. This manifested in the 
struggle the OTP had in obtaining (or not obtaining) requested documents 
from federal and republic archives, as with SDC and Joint Command records. 

Revelations that Serbian authorities had held back key documents from 
the OTP came to light in the courtroom when Milosevic started to call 
Defence witnesses for the Kosovo indictment and some of them produced 
material in court that the Prosecution had been unable to tender as evidence, 
either because it had been requested but not received or had been received 
after the Prosecution part of the case. Several requests had been submitted for 
the daily reports, combat logbooks, and war diaries of VJ commanders and 
units operating in the Pristina Corps, for instance. The Prosecution believed 
that brigades and units subordinated to the Corps were involved in sweep-up 
operations for the Kosovo conflict. But by the time the Defence case began 
in September 2004, many of the requested documents were yet to be pro- 
duced by Belgrade, and the majority of the documents that were provided 
were either exculpatory or irrelevant because they were outside of the 
requested period.'? 

Serbia rejected the OTP’s implication that the government was hiding or 
withholding evidence, noting that Serbia had been cooperative despite a 
heavy toll. A representative of the Serbian government reminded the Court 
that Serbian authorities had arrested and surrendered Milosevic, and that late 
Prime Minister Zoran Dindi¢ had taken responsibility for these actions and 
had subsequently been assassinated. Indeed, the investigation into Dindic’s 
murder revealed that a longer list of officials had been targeted, including 
ministers responsible for cooperation with the ICTY. Serbia’s legal represent- 
ative dismissed the Prosecution’s “armchair perspective” as unrealistic in terms 
of the tangible challenges faced by the government.’ 
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The VJ commission for cooperation with the ICTY 


While the battle between the Prosecution and Serbian authorities over the 
production of documents was waged in the courtroom from December 2002 
until the very end of the trial in March 2006, the dynamics shifted upon 
commencement of the Defence part of the case. During Rule 54 bis litigation 
in 2003, by which the Prosecution had sought a Court order compelling 
Serbia to produce certain documents, the Trial Chamber had ruled against 
the production of war diaries as overbroad — a decision the Prosecution found 
surprising, and never accepted. But the Chamber’s position was that 
cooperation between the OTP and Serbia was not something for which the 
Defendant and his Defence team could be held responsible. And indeed, these 
requests for assistance were sent to the state ex parte, or without notification 
to Milosevic and his legal advisors; thus, the Defence could not know what 
was requested or provided by the state to the Prosecution.'! 

The Prosecution nevertheless argued that any possibility that different 
standards were applied by Serbia — one to the Defence and another to the 
Prosecution — should be explored.’ This issue was never resolved, however, 
and the Prosecution simply tried to acquire as many documents as it could as 
they were brought in, identified, or relied on in some way by Defence wit- 
nesses. In 2005, some of these documents included war diaries and log books, 
as well as post facto statements of VJ officers involved in Kosovo military cam- 
paigns that were produced for Defence purposes by the VJ Commission for 
Cooperation with the ICTY, a semi-state body that existed from April 2002 
to April 2003. 

The Prosecution team was pleased by the appearance of any genuine con- 
temporaneous documents from the indictment period, but was concerned 
about post facto statements, reports, and maps, which might have offered new 
and unexpected interpretations of the Kosovo evidence and could have cast 
reasonable doubt on the crimes charged. The Prosecution addressed each 
document introduced by Defence witnesses, raising questions as to the 
method of production and the reliability of any documents produced by the 
Commission, the purpose and function of which it viewed sceptically. Aware 
of the existence of the Commission since its establishment in 2002, the Pro- 
secution had argued in a written submission to the court in May 2003 that it 
had actively assisted ICTY indictees in preparing their defences.'°? The sub- 
mission quoted a media report that asserted that a team of VJ officers had 
been engaged in selecting documents from the military archives in a search 
for evidence that would favour persons indicted by the Tribunal.'*! The 
report specifically expressed concerns that the Commission had aided 
MiloSevié, noting that the background knowledge which informed some of 
the questions he posed in court would have required he have access to “sens- 
itive information from the time when he was already in jail.”’!° 

The testimony of retired General Bozidar Deli¢ was based on hundreds of 
pages of reports, statements, and maps that had been produced under the 
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guidance and support of the Commission, and this material — along with 
Delié’s testimony — exposed the role of the Commission in preparing evid- 
ence intended to assist the Defence and not meant to fulfil the truth-seeking 
mandate of the ICTY more generally. Deli¢ said that he had prepared for his 
courtroom appearance by making use of a list of events he received from the 
Commission, which he was asked to address in graphic and textual form.'°° In 
order to help him do that, the Commission had provided him access to all the 
original documentation he needed, including some that had been requested 
by the Prosecution but had not been provided by Belgrade. During his testi- 
mony, Deli¢ showed the court copies of operational logs and the war diary of 
his brigade, which had been provided to him by the Commission.'*” Among 
these, the Prosecution identified some of the very materials it had sought for 
over three years and it requested permission to examine full versions of the 
documents, leading the judges to compel Deli¢ to hand over his war diary, 
despite his protestations. '° 

Following Delic’s first day in court, the OTP trial team sent an urgent 
request to then Serbian Minister of Defence Pravoslav Davinic, requesting 
documents relating to the establishment, functioning, and dissolution of the 
VJ Commission for Cooperation with the ICTY. Despite the high urgency 
of the request, sent on 6 July 2005, it was not until two months later that 24 
documents were handed over. The documents described the Commission as 
an advisory and organising body tasked with analysing and studying the work 
of the ICTY, in order to make proposals as to the type and extent of 
cooperation of the Yugoslav Army and the Defence Ministry with the Tri- 
bunal.'® This included, for instance, a stipulation “not to carry out requests 
which could endanger state security without the consent and the decision of 
the Supreme Defence Council.”'” 

The founding of the Commission had been prompted by the trial of 
Milosevié and the fact that it would deal with crimes allegedly committed by 
JNA and VJ officers.'’' But some of these same officers were part of the 
Commission’s Expert Team, such as General Milan Gvero, who, at the time 
the Commission was formed, had already been charged by the ICTY and was 
subsequently tried and sentenced for crimes committed in Srebrenica in 
1995.'” In fact, according to Delié, most of the Commission’s 40 members 
were active duty VJ officers with the rank of Colonel and Lieutenant 
Colonel, along with five or six retired JNA officers.'”’ 

The Commission was abolished in April 2003 by the decision of Boris 
Tadic, almost immediately after he became the Serbian Minister of Defence, 
yet it collected over 10,400 documents during its short-lived existence. It also 
compiled new material, including combat maps and statements taken from VJ 
officers who were direct participants in combat incidents.'’* The Defence had 
clearly been given access that had been denied to the Prosecution; but when 
the Prosecution pressed General Deli¢ to explain discrepancies between the 
official and actual intent of the VJ to cooperate with the ICTY, he spoke of 
difficulties in locating documents due to the bombing of VJ installations and 


228 The plan for Kosovo 


the lack of an electronic register system, which he said could make the search 
for some documents take months if not years.'”? But it did not pass unnoticed 
in the courtroom that Deli¢ seemed to have been more successful in expedi- 
ently locating documents relating to crimes allegedly committed by the KLA. 
He explained that he had been collecting this documentation because he was 
the only VJ officer who had been asked to testify as an expert at the ICTY in 
a case against KLA members, including former Kosovo Prime Minister 
Ramush Haradinaj. 

Deli¢é had indeed been asked by the Prosecution team on the Haradinaj et 
al. case to write an expert military report — a fact originally kept from the 
MiloSevié Prosecution team — and the VJ Commission had facilitated access 
to any documents the General deemed relevant.'”° This was viewed by the 
Prosecution for the MiloSevi¢ case as a display of selectiveness or bias in the 
search for and production of documents, an allegation which eventually made 
it impossible for Deli¢ to appear in the Haradinaj trial. Further, by appearing 
as a witness on behalf of Milosevic, Deli¢ exposed himself to the scrutiny of 
cross-examination, in which the Prosecution addressed evidence that Delié 
had been seen by a witness destroying an undefended house with a tank in 
1999.'” Still, in the Serbian media General Deli¢é’s testimony was initially 
evaluated as positive for Milosevic, with some media calling it a serious blow 
to the Prosecution’s case.'”* And Delié himself seemed to be very satisfied 
with his appearance in court, bragging in an interview that he had single- 
handedly refuted the testimony of 26 Prosecution witnesses.'”” 

In truth, the Haradinaj Prosecution team should never have accepted 
General Deli¢ as an expert witness because of his position as a commanding 
officer during the time period relevant to the indictment. Given his participa- 
tion as an active VJ officer during the Kosovo conflict, and one who was 
accused by other witnesses of committing crimes, he could be called to the 
stand only as a fact witness. Not only was he unable to be objective about the 
subject of his expert testimony, but his PhD dissertation indicated that he was 
biased against and hostile toward Kosovo Albanians; and this also emerged in 
cross-examination. The General’s PhD thesis, entitled “Preparation and 
Engagement of Defence Forces in the Prevention and Crushing of Armed 
Insurgency in Kosovo and Metohiya,” was written sometime between 1996 
and 1997 and was presented in court by the Prosecutor. In a paragraph dis- 
cussing the demographic structure of Kosovo, Deli¢ used the derogatory term 
Siptars to refer to Kosovo Albanians and called Kosovo “the mother country 
of the Serbian people, the ethnic space of Serbs.” He asserted that Kosovo 
Albanians had worked systematically to drive out Serbs while simultaneously 
expanding their own numbers through a high birth rate.'*’ In court, Delié 
confirmed that his views had not changed, calling it “an incontestable fact” 
that this demographic redistribution in Kosovo had been deliberate.'*! 

The Prosecution asked General Deli¢ to elaborate on who the enemies 
were whose insurgency had to be prevented and crushed — referring to the 
dissertation title — and he could not provide a straightforward answer, 
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admitting that it could not be the KLA since they appeared on the scene after 
he wrote his thesis. He was also questioned about a claim made in the thesis, 
that Serbs and Montenegrins in Kosovo had “been issued light infantry 
weapons.” Their safety, he wrote, was thus “ensured, as they can offer resist- 
ance and defend their homes and families.”'** When asked to clarify if that 
meant that the Serb and Montenegrin population was already armed in 1997, 
General Deli¢ confirmed that they were indeed armed by then, as civilian 
defence units.'* 


The boomerang effect of defence evidence: VJ war diaries and daily 
combat reports 


Although the VJ Commission was abolished in 2003, materials collected from 
the archives as well as those prepared under its supervision remained in VJ 
custody; and those relating to the Kosovo indictment period were used by 
Defence witnesses as late as 2006. The Prosecution urged the court to dis- 
regard post facto documents created by the Commission, in favour of materials 
contemporaneous to the events in question, and this approach eventually bore 
fruit when several Defence witnesses produced parts of original war diaries 
and operational logs of their units when pressed about the nature of their post 
facto statements.'*' The court successfully compelled these witnesses, and in 
some cases the Serbian authorities, to provide the complete war diaries of 
particular brigades and units.'* 

Once the full war diaries of General Delic’s 549th Motorised Brigade, as 
well as those of other brigades and units commanded by General Milos 
Dogan, Colonel Vlatko Vukovic, and Major Janos Sel, were made available, 
they together provided the basis for some of the most compelling evidence 
heard at the trial. These war diaries showed that VJ combat units had planned 
and started combat actions in Kosovo, in cooperation with MUP forces, 
immediately after NATO air strikes began on 24 March 1999. The NATO 
bombardment started just before 20:00, and a state of war was proclaimed by 
Federal authorities at 23:00.'%° 

The Prosecution argued that, in anticipation of the NATO attacks, a plan 
had been devised to implement a sweep-up operation by both VJ and MUP 
units, and NATO attacks were then used as a cover to expel as many ethnic 
Albanians as possible from Kosovo in order to change its ethnic composition 
and enable political rule by the Serb minority. The war diary of the unit 
commanded by Colonel Vukovi¢é noted that Combat Group 2 carried out a 
mission according to a confidential order dated 23 March 1999 — a day before 
the bombing began — and a Prosecution source claimed that Vukovi¢ had 
told his men on 24 March that the Albanians must be driven from Kosovo so 
that there would “not be even an Albanian ear’ left in the province.'*” But 
the Defence position, which was supported by every VJ officer called to 
testify, was that the NATO air campaign, not FRY troops, caused the 
humanitarian catastrophe in Kosovo. In fact, Defence witnesses asserted that 
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NATO had fabricated the notion of Serb crimes to cover for its own aggres- 
sion. Colonel Vukovié asserted during his cross-examination, for instance, 
that these accusations “enabled NATO to target everything in Kosovo and 
Metohija indiscriminately.” '** 


The semantics of the evidence: cleaning up, sweeping up, mopping 
up, or ethnic cleansing? 


During the conflict in Kosovo, the BBC and CNN had aired images of 
fleeing civilians that reporters characterised as resulting from “ethnic cleans- 
ing” but which Defence witnesses such as former FRY Military Prosecutor 
Radomir Gojovi¢ routinely attributed to NATO aggression. When these 
broadcasts were played in court, Gojovi¢ insisted that there was “no evidence 
of ethnic cleansing” in Kosovo.'*” And in his Opening Statement at the start 
of the Defence case, Milosevic had asserted that any history of ethnic cleans- 
ing in Kosovo had been systematically conducted by the Kosovo Albanian 
majority against Serbs and Montenegrins.'” Former Serbian Minister of 
Foreign Affairs Vladislav Jovanovic reiterated this view when asked by 
MiloSevié about the origin of the term, claiming its use had risen in the 1980s 
amid fears among Serbs that they would be cleansed from Kosovo.'”! 

Still, the term ‘ethnic cleansing’ was used throughout the Prosecution part of 
the case by witnesses referring to the crimes committed by Serb forces in 
Croatia, BiH, and Kosovo. And Defence assertions on this issue did not reflect 
historical facts about the origins of the term or evidence from war diaries, in 
which VJ officers regularly used the word ¢iscenje — which was translated in a 
number of ways by different ICTY translation and interpretation services, as 
“cleaning,” “cleansing,” “sweeping up,” or “mopping up.” The Defence 
rejected the allegation that the term referred to a cleansing of the Kosovo Alba- 
nian civilian population, and said it had only been used to imply a military 
“mopping up” of territory after anti-terrorist actions that involved enemy com- 
batants. But, in contemporaneous documents brought to the attention of the 
court by Defence witnesses, various interpretations of the term emerged. 

The Prosecution tracked the use of the term ¢is¢enje in the war diary 
entries of Colonel Vukovi¢’s unit and General Delic’s and General DoSen’s 
brigades. The diary of Vukovi¢é unit offered some of the most explicit evid- 
ence of forced expulsions of the civilian population from Kosovo villages, 
with the term ¢is¢enje accompanying descriptions of operations that could 
hardly be passed off as mopping-up activities on the battlefield. For instance, 
in a series of entries from the end of March 1999, villages named in the 
Kosovo indictment as sites of atrocities and deportations were consistently 
listed as sites of operations that followed a similar pattern: FRY forces would 
“intervene” in an area, “seal off’ towns and villages, and thousands of civil- 
ians would move en masse towards the border. The entry for 28 March 1999 
noted that “during the day about two thousand people passed by in the direc- 
tion of the Cafa Prugit border crossing.” !” 
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Day after day, the entries were almost identical. On 29 March 1999, forces 
were said to be “ready for intervention along the Orahovac—Ostrozub axis” 
and some thousand people reportedly “passed by in the direction of the Cafa 
Prusit border crossing.”'’”? On 30 March, 2,000 people from four more vil- 
lages were said to have moved toward Cafa Prusit; and on 31 March, 1,000 
more from two others.'”* 

When Colonel Vukovié testified as a Defence witness, the Prosecution 
challenged him in cross-examination with evidence of crimes committed in 
Bela Crkva on 25 March 1999, including the execution of a large number of 
villagers on a river bank.'” Vukovié claimed that his combat unit had passed 
through Bela Crkva between 5:00 and 5:30 but had not engaged in fighting 
because they did not encounter any terrorists there; yet the war diary entry of 
his brigade from that day used the word (¢iscenje in relation to Bela Crkva, and 
the Prosecution asked him to explain what had needed mopping up if no ter- 
rorists had been present there. In fact, of five KLA strongholds in the area, 
four of them — Drenovac, Dragobob, Nisor, and Malisevo — were not 
attacked at all. 

Vukovié told the Court that the term “CiS¢enje” referred to “cleaning or 
cleansing, exclusively as part of an operation against the terrorists, just as you 
use the word ‘cleaning’ in everyday life where you’re separating ... some- 
thing good from something bad.”!° Vukovié offered the same definition 
given the day before by Air Force General DoSan, who had explained it as 
the process of separating the good from the bad, or “separating the terrorists 
from the rest of the population.”'’”? When the Prosecution had presented 
General Milos Dosen with entries from the war diary of his unit in which the 
word ciscenje was used, he had remarked that the word was “a clumsy choice, 
but it was used very often.” He said it had a “very broad meaning,” but 
referred in this context to “fighting against terrorists, Siptar terrorists.””!”* 
Asked by the judges to elaborate, General Dosan told them that ¢iséenje was 
the process of “removing them, taking them captive, and even killing terror- 
ists in a war. That is to say, destroying terrorists.”!”” 

When Colonel Vukovi¢ responded the same way about use of the term on 
the following day, Prosecutor Nice intervened, suggesting that he had either 
spoken with General DoSsan or “with someone else who has explained to you 
how you're going to get around the problem of this use of the word 
‘Gi8éenje.’’””°° As the term ¢itéenje became increasingly troublesome for the 
Defence, Milosevic raised the issue with multiple witnesses. General Geza 
Farkas echoed others, responding that the Army’s rules defined the term to 
include “the clearing of a minefield” or, “in the sense of terrorists [as] 
mopping up.”””' However, evidence from war diaries and operational logs 
spoke for itself. 
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Sanitising the terrain or hiding the crimes? 


Another contemporaneous source that provided valuable evidence was the 
wartime notebook of Serbian Police General Obrad Stevanovi¢c. The note- 
book was not a war diary per se, but it contained entries about Stevanovic’s 
appointments as well as lists of tasks. When Stevanovic appeared as a Defence 
witness, the Prosecution used the opportunity to explore the notebook’s con- 
tents in cross-examination, bringing forth powerful evidence about plans to 
remove the traces of crimes committed by Serbian forces in Kosovo. 

MiloSevié understood the evidentiary significance of the notebook, too, 
and in his questioning of Stevanovi¢, pre-emptively addressed the word 
asanacija, or sanitation, which appeared in several entries; for he knew the 
Prosecution would contend that it alluded to the removal of corpses. He 
asked the General to explain what the “mop-up or sanitisation of the terrain” 
referred to and Stevanovic replied that this was a “well-known military 
concept.” He conceded that “other terms might be used in other languages” 
but said it denoted 


the burying of corpses after battle in the legally prescribed manner as well 
as livestock that were killed, and generally cleaning up the area ... to 
protect the people to ensure their safety and security and normal func- 
tioning of life in general.*” 


They went on discussing the meaning of the term asanacija in the context 
of the Geneva Convention of 1906 and the second Hague Convention of 
1907, each of which referred to the obligation of all parties to find, identify, 
and bury the dead after battle. MiloSevi¢ asked outright if asanacija could refer 
to “the cases that were mentioned, the transportation of bodies from Kosovo 
to the territory of central Serbia, for example,” and Stevanovi¢ resolutely 
rejected this possibility. “Events of that kind ... have nothing to do with the 
concept of clearing up the battlefield and sanitisation of the terrain as I 
explained it a moment ago,” he said. Pressed by MiloSevi¢ as to who would 
have had a motive to rebury bodies in that way, General Stevanovi¢é reck- 
oned that the likely culprit was someone who wished to ascribe alleged 
crimes to Serbia, not “somebody who wanted to cover them up.’”*" 

One page of Stevanovic’s notebook consisted of shorthand from a meeting, 
including the notes “President,” “No corpse — No crime,” “They will use 
evidence of crimes to justify aggression,” “Simultaneous cleaning up of territ- 
ories,” and “Clearing up the terrain is the most important.”””' Stevanovié was 
asked about the word “President” and whether it was a reference to a 
meeting at the President’s office, and if the President was the Accused, 
Milosevic. He answered affirmatively.” This evidence, which revealed that 
planning for the cover-up of crimes had taken place in MiloSevic’s office, was 
powerful evidence of his criminal state of mind. 
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Awareness of criminality and attempts to hide evidence 


The Prosecution contended that killings and mass expulsions of Kosovo Alba- 
nians were among the chief objectives of Serbian policy in Kosovo and that 
the activities of FRY and Serbian forces in Kosovo were therefore criminal. 
The coordinated use of buses — often with two policemen per bus to accom- 
pany those being transported out of Kosovo to Macedonia or Albania — was 
proof, the Prosecution argued, of strategic planning and implementation 
before the launch of air strikes. The Defence maintained that the flight of 
Kosovo Albanians was due to the NATO bombardments and failed to explain 
why transport vehicles were full of Kosovo Albanian refugees while Serbs 
remained in Kosovo or fled to Serbia, even as Serbia was also being bombed. 

The evidence suggested that Serbian forces had controlled the flow of 
Kosovo Albanian refugees by surrounding villages and leaving only one cor- 
ridor through which civilians could exit to border crossings, either into 
Albania or Macedonia, or occasionally to Montenegro.” And reports that 
Kosovo Albanians were forced to hand over their passports and other identity 
documents at border crossings was a particularly damning indication that their 
expulsions had been organised and that FRY and Serbian authorities sought 
to prevent refugee return. Many witnesses testified that identity documents 
were confiscated from Kosovo Albanians specifically and, that the majority of 
these confiscations took place along the Kosovo—Albania border or en route 
to the border, and that the practice was not limited to one checkpoint but 
occurred across different municipalities.*”” 

Starting in May 1999, the remains of some Kosovo Albanians killed in 
Kosovo were removed for reburial in Serbia. This was further evidence that 
Serbian officials were aware of the criminal actions of VJ and MUP forces; 
for, if the dead in Kosovo were indeed KLA combatants, and were thus legit- 
imate targets in the conflict, it made no sense that Serbian authorities would 
go to the trouble of moving hundreds of bodies across the border. In his 
book, Momir Bulatovié wrote that this decision was linked to several miscal- 
culations on the part of Milosevic. According to Bulatovic, when the inter- 
vention started, MiloSevi¢ had reckoned that NATO bombing would not last 
longer than a week because of public pressure in NATO countries. But, not 
only did NATO bomb Serbia for over two months, but Serbian ally Russia 
aligned itself with the international community. When Milosevic was 
informed by Russian special envoy Victor Chernomyrdin that Russia would 
not support Serbia, he finally understood that his policy had failed and that 
Serbia would lose Kosovo.” MiloSevié and his close associates, understanding 
consequences of the loss of the Kosovo territory, started to plan how to relo- 
cate the bodies of Kosovo Albanians killed in the conflict.*” 

The Prosecution’s case was that, under the cover of NATO bombings, 
FRY and Serbian armed forces engaged in an ethnic cleansing operation with 
a goal to alter the ethnic composition of Kosovo in favour of Serbs through a 
carefully prepared and executed campaign consisting of mass deportations, 
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destruction of property, and killings of Kosovo Albanian civilians. A report 
prepared by Prosecution Expert Witness Patrick Ball found that over 10,000 
Kosovo Albanians were killed in just March through June of 1999 and that 
clear patterns of killings and refugee flow were evident during that time. Ball, 
a statistician, noted the unlikelihood that these patterns “would result simply 
from ad hoc decision-making” on the part of civilians.”'° But the Defence 
blamed the exodus of civilians on NATO bombardments that it claimed were 
on populated areas with no military targets. And though the Defence did 
acknowledge that a major military campaign was conducted by the FRY 
starting immediately after the NATO air strikes began, it insisted that opera- 
tions were aimed only at KLA terrorist forces and claimed these forces were 
using the bombings as strategic support to gain territory. 

It is worth mentioning that in the ICTY trial of Milutinovi¢ et al. — known 
as the case of the ‘Kosovo Six’ — the Judgement recognised that people left 
their homes for a variety of reasons during the conflict in Kosovo, noting that 
some were instructed by the KLA to leave, that some left to avoid the fight- 
ing between the KLA and FRY and Serbian forces, and some left to avoid 
NATO bombing close to where they lived.*'' However, it emphasised that 
Kosovo Albanian witnesses at the trial “gave a broadly consistent account of 
the fear that reigned in towns and villages across Kosovo, not because of the 
NATO bombing, but rather because of the actions of the VJ and MUP, and 
associated forces, that accompanied it.”*!* In other words, no witness in the 
trial who had crossed a border due to the conflict (i.e. those who were exter- 
nally displaced) said that the NATO bombing had caused their departure 
from Kosovo. The Judgement also underlined the fact that the NATO 
bombing in Serbia, most notably in Belgrade, did not lead to an exodus of 
Belgrade citizens in numbers anywhere near those who left Kosovo. The 
Trial Chamber did not find, therefore, that NATO bombing was the cause of 
the mass displacement of Kosovo Albanians from Kosovo. The judges also 
excluded the ongoing armed conflict between KLA forces and FRY and 
Serbian units as the cause, because the fighting between these factions that 
had been taking place since mid-1998 had led to the displacement of many 
civilians, but most had remained in Kosovo as internally displaced people.’ 

The Milutinovié et al. Judgement also qualified the reburial of over 700 
civilians killed in Kosovo and transferred to secondary burial sites in Serbia as 
a crime for which the FRY and certain government officials were respons- 
ible, naming Milosevic, Serbian Minister of Internal Affairs Vlajko Stojiljko- 
vic, and Chief of the MUP Vlastimir Dordevicé, among others. The 
Judgement noted that “the fact that the persons involved felt this conceal- 
ment to be necessary in the first place” indicated that “they knew that 
the great majority of the corpses moved were victims of crime, as opposed 
to5combatants or people who perished during legitimate combat activities.”*"* 
In his notebook, General Stevanovié had written the word “Izbica,” and 
this was significant for the Prosecution because the remains of Kosovo Alba- 
nian civilians who were killed at Izbica had been discovered in 2001 in a 
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secondary grave in Serbia, in Batajnica.*!? The Prosecution contended — as 
the Milutinovi¢é Judgement had — that the relocation of killed civilians 
demonstrated a recognition that their killings had been criminal. 


The impact of the evidence: the Scorpions Video 


The cross-examination of Obrad Stevanovié, who had helped the Prosecu- 
tion establish the evidentiary value of the Kula Camp Video, was crucial to 
the presentation of another damning piece of video evidence that showed the 
killing of Bosnian Muslims from Srebrenica by members of the Scorpions — a 
Serbian paramilitary group first formed in 1991 in Eastern Croatia. The Scor- 
pions were also engaged in Kosovo in 1999 and Prosecution witnesses had 
referred to the unit’s crimes there; yet, the Prosecution was unsure that the 
judges would allow the Scorpions Video to be introduced in the Defence part 
of the trial, and asked General Stevanovi¢ for his assistance. He readily agreed, 
unaware of the Pandora’s box he was helping to open. 

The extraordinary video showed the executions of six Bosnian Muslim 
boys and men that took place some three weeks after the fall of Srebrenica in 
the small village of Godinjske Bare, several kilometres from Sarajevo and 
about 150 kilometres from Srebrenica. The footage confirmed accusations 
made by Prosecution witnesses and proved that the Scorpions had operated, 
and criminally, for a number of years and across a wide territory. Combined 
with the testimony of these witnesses, the video also verified connections 
between the Serbian MUP and members of the Scorpions who fought in the 
wars in Croatia, BiH, and Kosovo. And in light of what the Scorpions had 
done in Croatia in 1991 and BiH in 1995, the exposure of the Scorpions 
Video raised important questions about why Belgrade had called on them 
again in 1999 to fight in Kosovo. 

The Scorpions Video was shown in the courtroom during the Prosecu- 
tion’s May 2005 cross-examination of General Stevanovic. As a rule, Pro- 
secution evidence of direct probative value should have been tendered into 
evidence during the Prosecution’s part of the case, which had concluded in 
February 2004; and in order for the video to have been officially admitted 
into evidence, the Prosecution would have had to request that its case be reo- 
pened. Instead, the OTP decided that their primary goal was simply to get 
parts of the video shown in court. And this proved wise, because the effect of 
the video was felt immediately — inside and outside the courtroom. 

The video began with close-up shots of members of the Scorpions, as they 
were blessed by a local Orthodox priest before departing to fight in BiH. The 
Prosecution was aware of their identities and asked Stevanovic if he knew 
any of them. He vehemently denied that he did.*'® Stevanovié also rejected 
the idea that any unit subordinated to the Serbian MUP’s Public Security 
Sector — for which he had worked — had operated in the RS or had been 
involved in killing people from Srebrenica.*'’ When the Prosecution pre- 
sented Stevanovi¢é with evidence that the Serbian MUP sent 350 members of 
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the Special Purpose Police Units (PJP) to the Trnovo front in June 1995, Ste- 
vanovié claimed that it had to be mistake.*!* This was where the Scorpions 
had filmed the crimes they committed; but even after being presented with a 
series of documents that further illuminated connections between the Serbian 
MUP and the Scorpions, Stevanovi¢ insisted that he had no knowledge of 
the unit.”'? Unable to find a credible explanation for the content of the 
reports he found himself reading, Stevanovic went so far as to claim that 
whoever wrote them may have been delusional.” 

This lengthy preparation by the Prosecution provided the groundwork to 
justify showing the part of the Scorpions Video that included the executions 
of six civilians. And indeed, that groundwork was important when, after the 
first of these distressing images were played, Defence counsel Stephen Kay 
objected to the video and qualified it as sensationalism. He argued that the 
witness could not respond to the content in a useful way and that the Pro- 
secution was merely trying to publicise undisclosed material, saying “It’s not 
cross-examination.””! And so, to clarify, Prosecutor Nice turned to Ste- 
vanovi¢ and explained that he was “suggesting this film shows Scorpions exe- 
cuting prisoners from Srebrenica.”?” 

Stevanovié responded with shock, calling the video “one of the most 
monstrous images I have ever seen on a screen.” He said the Prosecutor 
knew “full well” that the killings it portrayed had “nothing to do with me 
or the units I commanded.””*? Yet, when compelled by Judge Robinson to 
reply to the Prosecutor’s suggestion that the victims were prisoners from 
Srebrenica, Stevanovi¢ said that he did not intend to cast doubt on what the 
Prosecutor’s claims, but that he did not know anyone appearing in the 
video.*** The Prosecutor then asked Stevanovié if he had ever met Slobodan 
‘Boca’ Medi¢, the leader of the Scorpions, and Stevanovié said that he had 
actually met him several times in 1995, when he visited the small town of 
Erdut in the Baranja part of the Croatian SAO of SBWS with Milan 
Milanovié, alias Mrgud.*?? Erdut was the base and training camp run by 
Zeljko ‘Arkan’ Raznatovié, and was supervised and financed by Radovan 
Stojicié, the head of the Serbian MUP Public Security Directorate. Judge 
Bonomy invited Stevanovi¢é to comment on his previous testimony, in 
which he had refuted any possibility that the Scorpions were affiliated with 
the Public Security Sector, and still, Stevanovi¢ firmly persisted in his denial 
of the possibility.*°° But it would become clearer and clearer that this affili- 
ation was a fact. 

In the days that followed the presentation of the video, the Prosecution 
pursued several leads on links between the crimes shown in Trnovo in BiH, 
in July 1995, with crimes committed in Podujevo in Kosovo, in March 1999, 
by members of the same unit. In Podujevo, women and children from several 
families had been ordered to line up against a wall, and were shot; 14 were 
killed and five children were seriously wounded.”’ The Prosecution obtained 
documents that had appeared as evidence in a 1999 domestic criminal trial of 
two Scorpions members for these murders. In fact, it was the Serbian MUP 
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that had prepared both documents for the earlier trial, upon request of the 
domestic court. 

The first document, a report, stated that the two accused men were indeed 
members of the Scorpions and that the unit was formed of 128 volunteers, 
with Slobodan Medié, alias Boca, as its commander and Srdan Manojlovié, 
alias Srle, as his Deputy. The unit had apparently been transferred to the 
reserve formation of the MUP SAJ with the approval of Police Colonel- 
General Vlastimir Dordevi¢, who was the head of the Public Security Direct- 
orate of the Serbian MUP at the time and who was indicted in 1999 by the 
ICTY for crimes committed in Kosovo in 1998 and 1999. The report noted 
that the Scorpions were put under the leadership of Zoran Simovi¢, com- 
mander of the Belgrade SAJ, on 27 March 1999 — one day before the killings 
in Podujevo took place. In court, Stevanovic¢ insisted that he knew nothing 
about this and said that the law did not allow for a complete unit to be 
drafted into the reserve forces.”** 

The second document repeated the history of the Scorpions unit, under- 
lining the fact that it had been engaged by the SAJ in the past for certain tasks 
in Eastern Slavonia.*”” The reservists were said to have been activated on 25 
March 1999 and given uniforms of the PJP. The unit was sent back to Serbia 
on 8 April 1999 and was then re-engaged on 25 April 1999, when 108 
members of the unit were sent to Kosovo Polje, only to be discharged again 
as soon as 9 May 1999.7" Witnesses indicated that the unit was sent back to 
Serbia for the second time because they had once again committed crimes 
during operations.**' 

Stevanovic¢ had little choice but to accept the facts as written by his col- 
leagues from the MUP. He insisted that the reserve police could only recruit 
individuals, and not units, but said that if such a unit was indeed drafted into 
the reserve composition of the SAJ against the existing law, it would require 
the authorisation of a government minister.*? What was not presented to 
Stevanovic during the last part of the cross-examination, but was already in 
evidence, was an entry in his own notebook from 22 April 1999, which said 
that men from Sid were coming in PJP uniforms.** This was an important 
entry because various Serbian human rights organisations had previously iden- 
tified Sid, a small town in Vojvodina, in the north of Serbia, as the place 
where Scorpions members had moved in 1995 after the reintegration of the 
SAO of SBWS into the Republic of Croatia.*™ 

Milan ‘Mrgud’ Milanovic, who was the Minister of Defence in the SAO 
of SBWS until the end of 1995 and who knew the Scorpions well, testified as 
a Prosecution witness in October 2003, one year before the OTP obtained 
the Scorpions Video. Although he was not examined on the Scorpions crimes 
committed in BiH, Milanovi¢é explained some of the links between the police 
and military structures of Serbia, the RSK, and the RS and named a number 
of individuals who had played roles in every stage of the armed conflicts from 
1991 to 1999. He described how, after the fall of Vukovar, he was asked by 
the director of an oil company to organise security for the company’s oil 
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fields, which were on the line between RSK and Croatian forces. Milanovié 
went to the nearby village of Banovci and talked to the local Territorial 
Defence commander, Slobodan Medié, who was just 21 years old at the time. 
And Milanovié also testified to meeting Zivko Trajkovié in 1992.?° Trajko- 
vic was the MUP official who was in charge of the Scorpions in March 1999 
when they committed their first crimes in Kosovo. When Milanovi¢ visited 
the oil fields in Deletovci, he would take Trajkovié with him, and that was 
how Medié and Trajkovié had met.**° 

Apparently, Medié named the unit the Scorpions (Skorpion) in 1994. The 
unit originally consisted of 100 to 150 men who were frequently mobilised 
by the SVK and engaged in combat as a part of its Slavonia-Baranja Corps.*”” 
Milanovic organised the Scorpions to fight in the 1994-1995 Operation 
Spider in the Biha¢é pocket, an area in Western Bosnia of great strategic 
importance for the Serbs. He testified that the Scorpions were subordinated 
in the Biha¢ region to the SVK, but to the RS MUP in Trnovo — where 
they also fought in 1994 — and to the Serbian MUP in Kosovo in 1999.7 
According to Milanovi¢, it was Radovan ‘Badza’ Stojici¢, the Head of the 
Serbian MUP’s Public Security Sector, who approached him in 1994 with 
concerns about problems in the RS and asked that a battalion from Eastern 
Slavonia be formed to help out. Milanovié approached Medié and the Scor- 
pion unit was engaged.”’ Obrad Stevanovié’s testimony that he had met 
Medié through Milanovié in 1995 confirmed the role of Milanovié as the 
link between the Serbian MUP and the Scorpions.™"” 

Milanovi¢ was again instrumental in the deployment of the Scorpions 
during the Kosovo war in 1999, when Medié offered the services of his unit 
on the condition they be subordinate to the Serbian MUP and not to the VJ. 
Milanovié claimed that Momir Gavrilovi¢, alias Gavra, a Serbian MUP offi- 
cial active in the SAO of SBWS who was dead at the time of Milanovic’s tes- 
timony, had warned him that MUP leaders planned to pin the killings of 
Albanians in Kosovo on volunteer groups. Several days later, Milanovi¢é 
received a call from Vlastimir Dordevic informing him of the killings in 
Podujevo.*"' According to Milanovié, Dordevié called Medié only three 
weeks later to redeploy the Scorpions.” 

MiloSevic’s examination-in-chief of General Stevanovi¢ took place before 
the Scorpions Video was shown, but MiloSevi¢ had asked if any paramilitary 
formations had been under the control of any state authority. Stevanovic 
denied that possibility, and said that the presence or activity of paramilitary 
groups would have been against the law and never would have been sanc- 
tioned the police or army.** 
given evidence that connected every major paramilitary group — including 
the White Eagles, the Serbian Volunteer Guard (Arkan’s men), the Serbian 
Radical party units, and the Scorpions — with the Serbian MUP. 

It is not surprising that witnesses such as Stevanovic¢, a state official, denied 
contact and cooperation with paramilitaries. The whole concept of “unruly” 
paramilitaries was constructed in order to deflect responsibility from armed 


However, this was an unsustainable assertion 
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forces and official chains of command. Ton Zwaan, who testified for the Pro- 
secution as an expert on genocide, explained the “monopoly of violence” 
that is exercised by states. This monopoly is normally centralised, but if is not 
functioning or if certain groups are deliberately excluded from it, some 
groups may claim their own monopoly and use unlawful violence for their 
own ends. Similarly, in the commission of mass atrocities or genocide, a state 
may encourage and allow violence as a means to support its political goals; 
but in some genocidal processes, central authorities may no longer maintain 
the monopoly of violence but instead give permission, directly or indirectly, 
to groups of perpetrators to commit mass atrocities.“* According to Zwaan, 
the actual murder and killing that takes place, which he calls the “ultimate 
phase” of a genocidal process, 


may be done by state agents, often special units of police and/or military 
personnel ... exempted from the rule of law, and usually also from 
normal military discipline, but also by special auxiliary or paramilitary 
groups indirectly linked to the central state authority.*” 


Zwaan describes a “flywheel effect” that occurs as a consequence of impunity 
— meaning that once a genocidal process is under way, the commission of 
crimes can gather speed like a flywheel, running more smoothly as time passes 
and as perpetrators become more experienced and efficient.*” 


Collateral trials for crimes committed by the Scorpions in BiH and 
Kosovo 


The presentation of the Scorpions Video in court elicited unprecedented 
reactions in Serbia, where the state’s participation in the wars of the 1990s 
had been kept from the public as much as possible. The excerpts played at the 
trial were followed by a broadcast of the entire videotape on Serbian tele- 
vision the same evening, unleashing a public debate on the role of Serbia in 
the conflicts in Croatia, BiH, and Kosovo.”*” However, instead of resulting in 
a catharsis — triggering a shift in attitudes and a public accounting for Serbia’s 
political and criminal responsibility for mass atrocities committed against non- 
Serbs — the initial shock and any guilt it activated was soon diluted by 
counter-narratives produced by nationalist elites and state bureaucracies, 
which portrayed Serbs as having been the primary victim nation in the 
Balkans for centuries.*"* 

Nonetheless, Serbian authorities were left with little choice but to respond 
to the crimes exposed in the video, in which the perpetrators could be easily 
identified as Serbian citizens. Within 24 hours of its broadcast on Serbian 
television, several Scorpions members were arrested and, in October 2005, 
five of them were indicted. Slobodan Medié, Pera PetraSevic, Aleksandar 
Vukov, Branislav Medi¢é, and Aleksandar Medi¢é were charged with the kill- 
ings of six men from Srebrenica in a crime that was described as having been 
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committed under the direction of an unidentified VRS commander. In the 
trial, no connection to the Serbian MUP was addressed.?” 

The trial attracted considerable media attention and raised high expecta- 
tions, not only regarding the pursuit of justice but also concerning the reac- 
tion of Serbian authorities and the Serbian public to mass atrocities committed 
by Serbian armed forces in BiH. However, the narrow scope of the indict- 
ment insured that any criminal responsibility was applied only to the perpet- 
rators themselves; it demanded no accountability from higher-level authorities 
and made no mention of genocide in Srebrenica. The Medi¢ et al. Judgement, 
pronounced on 10 April 2007, reflected these limitations and was a letdown 
for families of the victims, even though four of the five accused were found 
guilty of war crimes. Slobodan Medié and Branislav Medi¢ were each given 
20 years in prison; PetraSevic, the only one who confessed to the crime, was 
sentenced to 13 years; Aleksandar Medi¢ was sentenced to five years; and 
Vukov was acquitted.” Slobodan Medié died in a car crash in December 
2013 while on leave from prison. 

Informed observers, such as local NGOs, criticised the Judgement and said 
that justice had not been done because, while the criminal responsibility of 
the perpetrators was exposed, their ties to state officials and organisations were 
obscured. This allowed elites to carry on using the rhetoric of victimisation as 
a buffer against state responsibility, framing the West as blindly determined to 
collectively punish Serbs. For example, now Prime Minister of Serbia Ale- 
ksandar Vucic , who was then the Secretary General of SeSelj’s SRS, stated in 
2005 that a “media campaign against the Serb people and state” was intended 
to lead to the “unobstructed arrest of Ratko Mladic and the formal abolition 
of Republika Srpska.””°! 

Scorpions members were not charged in the domestic courts with geno- 
cide, but with war crimes.” This was also true for MUP officials at the 
ICTY, where Jovica Stanisi¢é and Franko Simatovi¢ were charged for crimes 
against humanity in Srebrenica, and not genocide. Their ICTY indictment 
did, however, refer to the Scorpions as having been a special unit of the 
Serbian MUP’s State Security while fighting in BiH, and of the Serbian 
MUP’s Public Security while fighting in Kosovo.’ During the joint trial of 
Stanisi¢ and Simatovic, former Scorpions member Goran Stopari¢ testified as 
a Prosecution witness that the unit had been transferred to Trnovo on the 
orders of Belgrade and had been paid by the Serbian DB.*™* In April 2013, 
Stanisi€é and Simatovic were acquitted of all crimes in a first instance Judge- 
ment, meaning that the Scorpions killings are not a part of the ICTY record 
in any conviction that ties Belgrade to mass atrocities in BiH. 

Crimes committed by Scorpions members in Kosovo were also included 
in the ICTY indictment of General Vlastimir Dordevic. The Dordevi¢é Pro- 
secution team introduced extensive evidence during the trial regarding the 
unit and their status, so that a detailed reconstruction of a crime in which the 
Scorpions are said to have served with the SAJ in Podujevo at the end of 
March 1999 is encapsulated in the Dordevié Judgement.*” Controversies 
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regarding the status of the unit were addressed in the Judgement; and the 
judges determined that it had functioned as a separate unit in Kosovo, 


wearing the same uniforms as the SAJ, but with a Scorpions insignia on the 


arm.**° The court found that Dordevi¢é, who appeared in the Kula Camp 


Video, had played a key role in the incorporation of the Scorpions into the 
MUP, ordering their deployment to Kosovo in March of 1999 as well as their 
redeployment in April 1999, despite his knowledge that members of the unit 
had committed crimes in Podujevo on 28 March.*” The fact that the unit 
was redeployed is a powerful illustration of the climate of impunity that 
existed among Serbian authorities for perpetrators of war crimes. 
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7 The unmaking of the leader 


From the early days of the conflict in the former Yugoslavia, MiloSevi¢ was 
demonised by his political opponents and the world media. After the conflict 
in Croatia took a violent turn and subsequently expanded into BiH, Time 
magazine published a June 1992 front-page article titled “Slobodan Milosevi¢: 
Butcher of the Balkans.” In a sharp analysis, the author attempted to capture 
the essence of Milosevié as a man and as a politician, describing his political 
tenure — at the time lasting only a couple of years — with more refinement 
than the title suggested.' The unflattering nickname stuck, though, and not 
least because MiloSevi¢é exposed himself as ruthlessly determined to retain 
power and achieve his strategic goals in the years that followed. Almost three 
decades after his march to power, historical evaluations of MiloSevic’s leader- 
ship have evoked the suggestion of seventeenth-century mathematician Blaise 
Pascal that the story of world history would have been different if Cleopatra’s 
nose, which attracted Mark Antony and thereby led to the fall of the Second 
Triumvirate, had been shorter. Applied to MiloSevi¢, the question is: “Would 
the recent history of the SFRY and its people have turned out differently if 
MiloSevié had not visited Kosovo in April 1987?” 

It was in 1987 that Milosevic discovered his charismatic appeal to the public 
somewhat accidentally, during his first two visits to Kosovo; and he embraced 
his newfound influence with the eager vigour of a politician who yearns for 
power and has found a way to be noticed in a dense political landscape. His 
metamorphosis from communist functionary to the cult leader of all Serbs 
occurred in several seconds — just the time it took for him to say those now 
famous words, “No one is allowed to beat you.” Serbian nationalists, who 
understood that their emerging movement needed to be validated in order for 
it to transform successfully into a political force, sought a Serbian communist 
official who could push their agenda in federal and republican institutions. And 
so, in 1987, when his pragmatism converged with their ideology in that sound 
bite in Kosovo, Serbian nationalists found their man in Slobodan MiloSevié. 
And, while it appears that Milosevic spoke those particular words spontaneously 
(although in a less heroic context than his propagandists might have suggested), 
events that led up to that utterance and its treatment afterward were reflections 
of the well-oiled media machine that supported his early rise to power. 
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As much as Ivan Stambolié concluded in retrospect, somewhat reluctantly, 
that taking his protégé under his wing had been his biggest political mistake, 
an analysis of Milosevic’s political career reveals that his power grew through 
support on several fronts and not only because Stamboli¢ had been his early 
champion. But it was one thing to conquer power in Serbia and another to 
hold on to it; and MiloSevic’s ability to retain power is partly explained by 
the dominant political culture in the Yugoslav state, stretching back to 1918. 
In 73 years, Yugoslavia never experienced democracy and relied heavily on 
authoritarian leadership. The death of strong leader Josip Broz Tito in 1980 
created an opening for another authoritarian leader to emerge; and it was in 
this space that Milosevi¢é materialised as a politician. He was empowered by 
the Communist Party, but encouraged and supported by Serbian nationalist 
elites, who used the political confusion created by Tito’s death as an oppor- 
tunity to resurrect old grievances about the position of Serbia within the 
SFRY. They espoused nationalism as the basis for re-defining the constitu- 
tional status of Serbia, but in fact used the ideology to facilitate social and 
political change, legitimise their power and secure Serb domination. 

Although there is merit to the argument that the history of the former 
Yugoslavia might indeed have turned out differently had MiloSevi¢ not risen 
to power, Serbian nationalists would have found someone else to direct the 
expansionist programme that had been their objective for over a century. Yet, 
while Milosevic came to power on the wings of an already potent nationalist 
movement, it is important to underline that he was not simply a puppet of 
that project. Indeed, once he rose to power, he became its most powerful 
executor. His agenda to unite “All Serbs in a Single State” was his path to 
criminality; but at any stage of the aggression and violence, he could arguably 
have stopped or severely impeded the Serb war effort by cutting military aid. 
Instead, he increasingly embraced criminal behaviour in order to address both 
cross-border territorial aspirations and domestic political challenges. 


The path to self-destruction 


Like many other politicians with extensive and autocratic powers, Milosevic 
fell into the trap of self-isolation, relying on a shrinking circle of advisors over 
the course of his tenure. Eventually, he operated in an environment that 
resembled a royal court, with individuals competing to ingratiate themselves 
to Milosevic as if to a monarch. He grew accustomed to the flattery, even 
seduced by it, and accepted the uncritical and untruthful representations of 
political reality that fawning loyalists offered him.’ 

Milosevic’s former associates testified that he became obsessively con- 
cerned about his status and power as time passed, showing intolerance 
towards fellow party members and perceiving their public success as rivalry. 
Borisav Jovié wrote about the methodical way MiloSevié dealt with potential 
competitors or those who expressed opposing views, marginalising or elimin- 
ating them before they gained too much political influence. According to 
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Jovic, Milosevic had no scruples about carrying out political purges when he 
felt threatened.* Indeed, open political clashes had become a hallmark of 
MiloSevié’s political style by 1995; and he used state-controlled media to 
publicly denounce individuals while simultaneously applying political pressure 
to isolate or simply dismiss them. Jovi¢é himself received this treatment in 
1996, upon the publication of his first book, when he was dismissed initially 
from the position of SPS Vice-President before MiloSevicé also asked him to 
resign as a member of the Serbian Parliament. Jovi¢ did as he was asked, for 
he knew from experience that MiloSevié would get his way.* 

Zoran Lili¢ gave a similar account of the changing atmosphere in the SPS, 
underlining Milosevi¢’s increasing intolerance of opposition within his own 
party. Lilé said that SPS members who criticised policies advanced by 
MiloSevic, his wife, and his inner circle very quickly either left the party of 
their own free will or were forcibly expelled.” And when a showdown 
occurred immediately after the signing of the Dayton Peace Agreement 
among Milosevi¢’s closest associates — some of whom were critical of the 
power-sharing arrangement Milosevic had with his wife — Milosevic was 
unconcerned, believing he could afford the standoff given his newly acquired 
patronage by the West.° Yet, MiloSevi¢é had failed to address the challenges of 
Serbian society that could have helped him win back the popular domestic 
support he once enjoyed. Serbian citizens, weary of the domestic problems 
that accumulated over years of negligence and corruption — and augmented 
by the regional and international isolation of the FRY — expected improve- 
ments to their daily lives. But MiloSevic’s regime was not ready, capable, or 
willing to tackle these problems.’ 

MiloSevié had survived mass protests against his regime by Serbian political 
opposition in 1991, 1992, and 1993. Still, any anti-war discourse failed to ser- 
iously challenge his bellicose politics, and Milosevic responded by insisting 
that Serbia was not at war and that his policies had successfully prevented the 
escalation of neighbouring conflicts into Serbian territory. And further, while 
his open support to Serbs outside of Serbia was condemned by some people 
inside Serbia, it was expected by many others, including a number of opposi- 
tion leaders — who criticised MiloSevié whenever he exerted public pressure 
against RSK or RS leadership. In fact, opposition leaders such as Vojislav 
Seéelj, were actually more militant and extreme than Milosevic. Thus, most 
of the persistently democratic, non-nationalist, and anti-war opposition to 
Milosevic came from civil society and not from within political parties. 

The wars in Croatia and BiH became a salient issue for Serbian voters after 
Dayton — when they seem to have finally grown weary of the poverty that 
resulted from UN sanctions and military expenditures, as well as the crimi- 
nalisation of Serbian society that had occurred during MiloSevic’s rule. Local 
elections held in the autumn of 1996 were a test of domestic support for 
MiloSevié, but a coalition of opposition parties — the Democratic Movement 
of Serbia (Demokratski pokret Srbije, or DEPOS) — won in several major cities 
including Belgrade. When Milosevié and his political allies tried to alter the 
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election results, they provoked the largest and most persistent street protests 
Serbia had ever seen. The protests lasted into 1997 and, eventually, Milosevic 
had to accept the election results, bending under combined domestic and 
international pressure.* He remained in power, though, and after Serbia’s 
presidential elections in December 1997, was appointed by the Federal 
Assembly as President of the FRY; with Milan Milutinovi¢é stepping into 
MiloSevic’s old role as President of Serbia. 

In 1998, he turned to Kosovo again, apparently believing that Serbia could 
resolve the simmering conflict there by trying to remake the demography of 
the province and then govern it from Belgrade. This was not only a grave 
political miscalculation but also exposed the irrational and impractical side of 
his political strategy. How could such a goal be achieved? Did he really think 
he could get away with another war on another non-Serb population? His 
choice to use force against civilians in Kosovo, reflecting the criminality he 
had displayed during the conflicts in Croatia and BiH, reversed any mercy he 
had been offered after Dayton. And what had seemed in 1990 to be a polit- 
ical triumph for Serbia, and for MiloSevié personally, led nine years later to 
the capitulation of Serbian Kosovo policy and to the political downfall of 
Milosevic. Already in 1998 MiloSevié was already aware of the grave con- 
sequences of his approach to the Kosovo crisis in 1998. Momir Bulatovic 
recorded a conversation with MiloSevi¢ explaining why he appointed 
Bulatovié’s Deputy Nikola Sainovi¢é to run the team tasked to deal with 
Kosovo. Milosevic explained to Bulatovi¢ that he did not appoint him as he 
wanted to spare him from being indicted by The Hague Tribunal, something 
Milosevic expected to happen to all those who were in the chain of political, 
military, and police command for Kosovo and Metohija.’ 

Following defeat in Kosovo at the hands of NATO and the KLA, 
Milosevié faced opposition at home and isolation abroad, and he clung pre- 
cariously to power. The last stage of his rule was characterised by rash 
decision-making and paranoia. In 2000, still in office and still convinced that 
he held superior political authority among Serbs, he called for elections to be 
held one year early. It remains unclear why he decided to take such a gamble. 
In July of that year, the FRY Assembly adopted amendments to the Consti- 
tution according to which the President of the FRY would no longer be 
appointed, but would be elected by Serb citizens in a direct vote; thus, if he 
had not called for early elections, he would have held on to power at least 
until the end of 2001.'° Nevertheless, early elections were held, and Milosevié 
— ill-advised, over-confident, and disconnected from reality — lost. 

Tanks under the command of trusted General Bozidar Deli¢ waited on the 
outskirts of Belgrade for orders to move towards the city centre, but 
MiloSevié chose not to engage them to defend his regime.'' Instead, he 
sumply walked away, accepting his electoral defeat and surrendering his power 
against the advice of his wife, who urged him to make use of the force.” In 
the aftermath of the loss, he did not offer his resignation as President of the 
SPS, which Jovié noted would have been “totally natural,” but called for a 
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party congress.'’ He was re-elected as SPS President, but the party no longer 
held any significant power and Milosevic did not even seek a seat in the 
Assembly. Milosevic seemed almost reconciled to what was to come. 


From a populist leader to a common criminal 


The contradictions that shaped MiloSevi¢ and marked his behaviour have 
been regularly noted by those who have had direct dealings with him. 
Warren Zimmerman, former US Ambassador to the SFRY, saw two people 
in Milosevic: an authoritarian leader, ready to use force in the creation of a 
Greater Serbia, who spoke Serbian and despised Westerners; and a polite, 
pleasant, and cooperative diplomat who spoke English and reminisced about 
his banking days in New York. According to Zimmerman, this second 
MiloSevié was in charge of correcting the damage that the first Milosevi¢ had 
caused. Reflecting on Zimmerman’s observations of Milosevi¢ as two-faced, 
Slobodan Antoni¢é evokes a Jekyll-and-Hyde analogy; but, in the case of 
MiloSevié, it was not a potion that transformed him from gentleman into 
beast, but power.'* And, indeed, “power for the sake of power” has been 
underlined as the most important modus operandi of his leadership by a wide 
spectrum of scholars, diplomats, fellow politicians, ICTY prosecutors, and 
journalists. 

The Milosevic regime had commissioned crimes against non-Serbs in 
Croatia, BiH, and Kosovo using official military and police infrastructures as 
well as seemingly ad hoc paramilitary groups that operated with impunity. 
The “flywheel” effect of this impunity apparently ran smoothly as long as the 
regime was willing to protect those who engaged in such crimes. And indi- 
viduals from armed formations that operated during the wars — many of 
whom appeared with Milosevi¢ in the Kula Camp Video — had continued to 
commit crimes on behalf of Milosevic in peacetime, against his political 
opponents. A number of politically-motivated murders carried out in Serbia 
during his leadership exposed him as a common felon; and predictably, any 
impunity enjoyed by MiloSevi¢ and his supporters while he was in power did 
not endure regime change in 2000. 

By 2003, the criminality of the former regime was laid bare in several 
court cases that demonstrated the importance of facing the past not only to 
ensure an accurate historical record but also to support domestic stability and 
security. It was after the assassination of Prime Minister Zoran Dindi¢ in 
March of that year that the full extent of political violence and intimidation 
tactics used by MiloSevié loyalists was uncovered. The investigation into 
Dindic’s murder led to several notorious JSO members, who revealed 
information during questioning that helped resolve several other political 
assassinations that had occurred in the course of MiloSevic’s reign — including 
that of Ivan Stamboli¢. In the Stamboli¢é Judgement, delivered in 2005, the 
judges concluded that Milosevi¢ had indeed ordered the killing of his political 
rival and one-time mentor.’° 
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From leading the project of Serb nationalism to ordering the killing of his 
political opponents, MiloSevicé seemed to believe he would never be held 
accountable for his actions. And so, years after his ouster from power, skel- 
etons from the MiloSevi¢ era keep haunting Serbia. In January 2014, for 
instance, based on information given to the police by Milorad “Legija” 
Lukovié, two former State Security (DB) officials were brought into custody 
as suspects in the 1999 murder of journalist Slavko Curuvija.'° Legija offered 
his account of Curuvija’s murder — true or false — while he was already in 
prison for the roles he played in the murders of Dindi¢ and Stamboli¢ and in 
the attempted murder of opposition politician Vuk Draskovic. Legija named 
Radomir Markovic, former Head of the Serbian DB, as a third suspect in 
Curuvija’s assassination. Markovié was already serving a 40-year sentence for 
his part in the 1999 conspiracy to murder Draskovi¢. 


MiloSevic’s courtroom performance 


MiloSevié was arrested on 31 March 2001 by Serbian police, and on 28 June, 
he was transferred to The Hague. It was St Vitus’ Day, when Serbs com- 
memorate the lost Battle of Kosovo Polje; and also the day, only 12 years 
earlier, on which he had given his historical sabre-rattling speech at Gaz- 
imetan and had announced new battles ahead for Serbs that could not be won 
“without the resolve, bravery, and sacrifice of the people.”'’ On 12 February 
2002, MiloSevié sat in a courtroom in The Hague, representing himself 
against charges that included genocide. 

As President of Serbia and later of the FRY, MiloSevié had accumulated 
extensive de jure and de facto powers that the Prosecution argued had made it 
possible for him to control political and military institutions in Serbia, Mon- 
tenegro, the SFRY and the FRY, as well as those established by Serb leader- 
ship in Croatia and BiH. In all three indictments against him, the Prosecution 
addressed MiloSevic’s unique position as an omnipotent leader of all Serbs. 
This stemmed from his de jure power as President, and was reinforced and 
extended by the de facto power that resulted from the acceptance by Serbs 
outside Serbia of MiloSevié as their leader, too. 

This de facto power was further strengthened by the willingness of politi- 
cians from other Yugoslav republics — even those who actively opposed 
Serbian politics under his rule — to deal with MiloSevi¢ as if he was indeed 
the leader of all Serbs, inducing representatives of the international com- 
munity to do the same. The Defence underlined MiloSevic’s extensive 
powers, too, but stressed that they were legitimate and based on his qualities 
as a leader who, unlike other communist politicians at the time, was prepared 
to take risks to deliver what was expected from him. The Defence also argued 
that he had been the protector of Serbs everywhere and in particular those 
living in Kosovo, Croatia, and BiH — places, the Defence claimed, Serbs’ 
national existence had been threatened by Kosovo Albanians, Croats, and 
Bosnian Muslims. 
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The trial proceedings revealed Milosevic as a man who refused to see the 
consequences of his political actions, defending in court the very views that 
had led him to engage in multiple conflicts. Still, he was ready to put up a 
good fight against the international community and its Tribunal. Daily broad- 
casts of the trial made him a symbol of resistance not only in Serbia but 
among newly-won supporters worldwide, who cheered him for what they 
saw as his struggle against the new world order and globalism." 

Appraisals of Milosevic’s courtroom performance have ranged from “bad” 
to “brilliant,” with authors from Serbia tending to see it in a particularly 
positive light.'? Borisav Jovié praised MiloSevié for a brilliant defence strategy 
and felt he had successfully defended both Serbia and the Serbian people.” 
This favourable assessment is shared by Serbian scholar Slobodan Antonié, 
who argues that Milosevié had to defend himself not before the ICTY but in 
the court of history.2! According to Antonié, Milosevié skilfully examined 
Defence witnesses and uncovered the deceit of Prosecution witnesses.” He 
dedicates an entire chapter in his recent book to evaluating the testimonies of 
Prosecution witnesses as untruthful.” For Antonié, Milo8evié exposed the 
trial as a farce.”* 

The attitude Milosevic took on in the courtroom undoubtedly contributed 
to positive assessments by his sympathisers. He was not intimidated, and in 
fact manifested a sense of superiority, displaying a contempt for the court, the 
Prosecution, and the international community. In one of his first courtroom 
appearances, he taunted the Prosecutor, saying he had the “intellectual level 
of a seven-year-old child — or rather, let me correct myself — a retarded seven- 
year-old.”*? Indeed, his most extreme language was not directed against 
Croats, Bosnian Muslims, or Kosovo Albanians but against the international 
community. He accused Europe of a “lack of honour and cannibalism” for 
what he perceived as media attacks on his children and attempts by NATO to 
kill him and his family, and he reminded the court that “according to inter- 
national law, and according to US law, the murder of a foreign head of state 
is a crime.””° 

MiloSevié’s loyalty to his wife Mira Markovic remained unwavering. He 
could find no fault in her, and he became doting and emotional in court 
when he talked about her and their family. In fact, he paid tribute to her in 
his February 2002 Opening Statement, praising her achievements before the 
judges and the world and deriding the media focus on his family in general. 
He called the publication of her books in over 30 languages a “testimony of 
the superhuman efforts ... of an intellectual against war, against national con- 
flicts, against violence and primitivism.” And he said she had been the victim 
of “the most savage media campaign, with the most grievous lies and fabrica- 
tions being bandied about” and claimed that both his children had been 
forced into isolation by similar “‘slander.’’”” 

The affection and loyalty MiloSevié expressed for his immediate family 
showed his capacity to be a loving, proud, and protective husband and father, 
but starkly contrasted with the aloof and arrogant demeanour he exhibited in 
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court towards the judges, lawyers, the international community, and even 
victims. In courtroom grandstanding, Milosevic liked to emphasise that it was 
not he alone on trial, but the entire Serb nation — framing Serbs as victims 
and further dismissing the impacts of his wartime policies. Indeed, Milosevic 
hardly ever demonstrated that he understood the extent of suffering he had 
inflicted on ordinary people through the violence of war. He seemed 
detached from the realities depicted by the evidence and by witness testimon- 
ies, and showed no concern that the strategies he employed had left Croatia, 
BiH, and Kosovo in shambles. The way he occasionally challenged the truth- 
fulness of victims’ accounts revealed his lack of empathy for their suffering; 
and as time passed, he toned down this aggressive approach, possibly because 
his treatment of victims had not gone unnoticed.” In fact, Prosecutor Nice 
later recalled being astonished at MiloSevic’s treatment of a woman who testi- 
fied to having witnessed the killing of her own children, saying he “showed 
no feelings whatsoever for her.” Nice concluded that “Milosevic had a heart 
of stone.””” 

Throughout the trial, Milosevic played the role of a wronged leader who 
was forced to defend his political legacy against defamation. He distanced 
himself from his influence over the military; and unlike many other political 
leaders in the region, was never spotted wearing a military uniform and never 
seemed at ease among soldiers. His preference was for a dark suit, white shirt, 
and tie — the uniform of a political bureaucrat — and MiloSevi¢ obviously 
enjoyed being treated as an equal to powerful international dignitaries, as he 
had been during the Dayton negotiations in 1995.°° 

Timothy McFadden, head of the UN Detention Unit, observed MiloSevi¢é 
daily once he was transferred to The Hague. He described MiloSevi¢ as dis- 
dainful of lower-level witnesses as well as court and Prosecution officials but 
said he relished the opportunity to deal with high-level witnesses.*! In a 
courtroom exchange with former RSK President Milan Babi¢ — who 
Milosevi¢ had always viewed as a political subordinate — MiloSevié could not 
hide his pleasure in mocking Babi¢. Babi¢ had testified for the Prosecution 
that politicians had used code words to refer to arms, including the terms 
“planks,” “wooden bars,” “flour,” “sugar,” and “batteries.” During his cross- 
examination, MiloSevi¢ revisited this claim, asking Babicé what terms were 
used for actual blankets, flour, oil, sugar, medicines, and all the other things 
that were sent as aid. “If ‘flour’ was used as a term for ammunition,” Milosevic 
asked, “what term was used to denote flour proper?” Babi¢é answered: “Well, 
flour was called flour.”*’ MiloSevié clearly felt a sense of triumph. 

Yet, while Milosevié did take a certain predictable satisfaction from out- 
manoeuvring witnesses over whom he once held political authority, facing 
the international diplomats and politicians who testified against him should 
have represented the ultimate humiliation. General Wesley Clark, Lord David 
Owen, Lord Paddy Ashdown, and many others with whom he had met fre- 
quently when he was President no longer saw him as a political partner. They 
represented the world of powerful men, and he, a defeated politician who 
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had gambled his power away. Nonetheless, or perhaps because of this, 
MiloSevié “took on the task of a lawyer with enthusiasm.” However, accord- 
ing to Prosecutor Nice, Milosevic “was an appalling defence attorney” who 
“should have used the weapon we all knew he possessed — his charm.” Nice 
reflected that, if MiloSevié had done so, he “might have been surprised with 
the effect.””” 

MiloSevic’s inexperience as a lawyer was apparent in various ways, includ- 
ing in his tendency to invent and evade to get out of uncomfortable and 
unfavourable situations. And when he was caught, he would simply continue 
as if nothing had happened or as though he had not tried to obscure the truth. 
This denial or distortion of reality — which may have been effective when he 
was an omnipotent leader — did not work to MiloSevic’s advantage in the 
courtroom, where every accusation he made had to be supported and every 
word he spoke could be challenged by counter-evidence. When his cross- 
examination strategy was shown to be flawed on several occasions, Milosevié 
curiously pressed ahead without acknowledging his error, as if he did not 
grasp the legal consequences of such mistakes. 

One such instance came in early 2003 during MiloSevic’s cross- 
examination of Prosecution witness General Aleksandar Vasiljevic, the former 
Head of JNA Counterintelligence, whom he questioned about the involve- 
ment of Momir ‘Gavra’ Gavrilovic, a Serbian DB official, in the war in 
Croatia.** In his testimony, Vasiljevié mentioned that Gavrilovié had been 
assassinated in Belgrade in August 2001 and that the assassins remained at 
large. MiloSevié claimed he didn’t know about the assassination, leading 
Vasiljevié to exclaim with disbelief that the whole country knew about it.* 
What made MiloSevic’s denial even more absurd was the fact that, only four 
months earlier, Gavrilovic’s assassination had been a subject of his cross- 
examination of Prosecution witness Jovan Dulovic, a wartime reporter for 
the Serbian independent weekly Vreme. Dulovié had testified about rumours 
that Gavrilovié was assassinated after he visited FRY President Vojislav 
KoStunica and provided him with information about ties between State 
Security and the Mafia.*° 

Another notable example of MiloSevi¢’s clumsy handling of difficult evid- 
ence concerned his approach to the Kula Camp Video. In the 1997 video, 
Red Berets leader Franko Simatovié was recorded addressing Milosevic, the 
guest of honour, and saying explicitly that his unit had been formed on 4 
May 1991 at the time of the break-up of the former Yugoslavia. MiloSevi¢ 
was also seen and heard on the video remarking that he had read the reports 
of a senior Red Berets officer. The video was dramatic, irrefutable evidence 
of Milosevic’s knowledge of the establishment of a paramilitary unit engaged 
in unlawful activities from 1991. But, for the purposes of a criminal trial, his 
reaction to the video in court was almost more telling. He continued to insist 
that the unit was established only after the war, in 1996, and the ludicrousness 
of this assertion revealed more about his guilt than an experienced courtroom 
lawyer representing him would ever have allowed. 
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These courtroom episodes were reflective of Milosevi¢’s character gener- 
ally. Witnesses painted a picture of a politician who had been pleasant and 
well informed at meetings, yet manipulative and dishonest when it suited 
him. Former head of the Kosovo Verification Mission William Walker 
recalled just one example of MiloSevic’s capacity to ignore plain truths. 
Walker had received a letter from the FRY Foreign Ministry with instruc- 
tions about what the KVM could and could not do, and where. As Walker 
put it, this was “totally out of line with the agreement,” and so he mentioned 
the letter to MiloSevicé, who denied knowing of it and, even after Walker 
showed him a copy, said, “I haven’t seen the letter. It doesn’t exist.’””*” 

In his cross-examination of Walker, MiloSevic’s inexperience in the court- 
room was particularly on display. At one point, he showed Walker photo- 
graphs of some of the victims who died during the Racak massacre in January 
1999. Milosevic contended that the photographs, which the Prosecution had 
already tendered as evidence, had been staged. He asked Walker to identify 
evidence of blood in the pictures he was shown, and Walker pointed to very 
visible blood stains. Milosevic then asked Walker again and repeatedly 
whether the photographs he had shown him — which were not taken by 
Walker — had been “rigged,” finally prompting an intervention by Judge 
May, who told Milosevi¢, “if you make allegations of that sort, you must 
support them with evidence.”** 

Later, during his cross-examination of US General Wesley Clark, 
Milosevic seemed to come dangerously close at times to introducing poten- 
tially inculpatory lines of questioning. Clark had testified about his experience 
in negotiations with Milosevic, which took place not long after the fall of 
Srebrenica, and had recalled challenging MiloSevi¢’s authority to control the 
Bosnian Serbs in upcoming peace talks, asking him: “Mr. President, you say 
you have so much influence over the Bosnian Serbs, but how is it then, if 
you have such influence, that you allowed General Mladi¢é to kill all those 
people in Srebrenica?” According to Clark, Milosevic said that he “warned 
Mladié not to do it, but he didn’t listen to me.”*’ Challenging this important 
evidence — which indicated Milosevié’s prior knowledge of what took place 
in Srebrenica — MiloSevi¢ denied that he and Clark had ever discussed Sre- 
brenica at all, and then he also denied that he had ever been in the position to 
give orders to General Mladic. This was not something General Clark had 
suggested, but Milosevié knew very well that evidence of this authority could 
hurt him. Judge May interrupted, telling Milosevic that, if he wanted, he 
could give evidence on this issue in due course, but that he had to limit his 
cross-examination to only matters the witness could address. Still, as if he 
could not help himself, MiloSevié turned to General Clark and told him, 
“General Mladi¢ did not order any execution of people in Srebrenica. I 
believe that this was done by a group of mercenaries.””*” 

Amateur mistakes such as these allowed the judges to make determinations 
about MiloSevic’s personality and motives that would not have been possible 
if he were represented by professional counsel. And his lack of legal 
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experience not only manifested in what were sometimes bewildering and 
bizarre courtroom exchanges, but also in inefficiencies that hindered the pace 
of the trial, which was due to be concluded by the end of April 2006. This 
was a dire prospect for Milosevic, who had introduced little evidence on the 
BiH indictment, meaning that the genocide charges against him would have 
been judged based on evidence presented by the Prosecution. That evidence 
had been examined by the judges for the Half-Time Judgement, and they had 
concluded that genocide charges were indeed warranted for several sites in 
north and east Bosnia.*! 


The prisoner 


In the last month of the trial, Milosevié was a man struggling with his health 
and with an enormous workload. He had spent the previous five years of his 
life in his small prison cell in Scheveningen, in The Hague, which had also 
served as his office. Not surprisingly, his daily life — structured by a rigid daily 
prison routine — was scrupulously recorded by detention authorities. On 
court days, he rose and called his wife before he left for court at 8:00, where 
he would remain from 9:00 to approximately 14:00. Back in the detention 
unit, he would have a meal and one hour of exercise before spending most 
afternoons in meetings with legal advisors, preparing for his next court 
appearance. In the evenings, MiloSevi¢ liked to read thrillers by bestselling 
authors such as John Grisham.” 

When he was not in court, Milosevi¢é slept longer, exercised more, and 
sometimes even visited an art class before starting his work. He listened to 
Frank Sinatra, or watched DVDs he received from visitors who smuggled 
them in. Although Milosevic had use of a computer, he was not allowed to 
access the Internet or use email, and so he communicated with the outside 
world only by telephone. All of his phone calls and visits, except those with 
recognised legal advisors, were monitored.” 

MiloSevié’s health was a great concern of UN Detention Unit managers. 
He had arrived with diagnoses of hypertension and a heart condition, which 
required medication. Presenting his own case had forced MiloSevi¢ to work 
long hours to meet procedural deadlines and prepare for the courtroom, and 
his blood pressure rose so dangerously as a result that the court reduced the 
trial schedule to a three-day week. Curiously, he was still allowed to smoke 
despite his condition; something the Prosecution addressed in its filings.” 

Concerns about periodic depression had occasionally been voiced by 
MiloSevic’s close associates during his tenure, when he would disappear from 
Belgrade for days at a time, and some worried about this while he was in 
detention. But Detention Unit head Timothy McFadden felt that Milosevic 
had only a “limited inclination toward depression.” And, although 
MiloSevié refused to see a psychiatrist individually, he did attend group ses- 
sions with other prisoners, in which signs of depression or any other signi- 
ficant clinical problem were not observed in him. Instead, McFadden ascribed 
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Milosevic’s moodiness and unhappiness to the limited contact he had with his 
family.“ 

Even with considerable distance between them, the relationship between 
Milosevic and his wife remained very close. McFadden — who had access to 
reports of all of Milosevic’s telephone conversations — commented on their 
“extraordinary relationship” and wondered how MiloSevié was able to 
manipulate a whole nation but could not manage his wife. She was very 
much engaged in overseeing his legal and political contacts and when she 
pressed MiloSevi¢é to do something he did not want to do, MiloSevi¢ rarely 
pushed back; though he was apt to ignore her instruction. When he failed to 
follow her advice, she would scold him and remind him that many bad out- 
comes could have been avoided if he had listened to her in the past. McFad- 
den described her as “‘very volatile.” Yet, for Milosevic, his wife remained his 
most trusted and appreciated source of “information, comfort, motivation, 
and strategy” and he relied on her guidance until the end.” 

When the situation for MiloSevic’s family became difficult in 2003 after 
the assassination of Zoran Dindi¢, anxiety about their well-being put addi- 
tional strain on his health. Facing legal battles in Serbia, Mira Markovic 
moved to Russia in order to avoid a trial, and this self-imposed exile made it 
impossible for her to travel. And so, her visits to The Hague stopped. Her 
presence in MiloSevic’s life was perceived as so important that when his 
health subsequently deteriorated, McFadden suggested to his superiors that 
one antidote may be to bring Markovi¢ from Russia with some sort of deal 
for her immunity from arrest. But this would never have been possible, given 
the criminal investigation against her in Serbia. 

Markovié had helped Milosevic maintain his links with the SPS, and 
support of the party was especially important for Milosevi¢ at this time. When 
the family’s financial situation worsened in the spring of 2003 and he 
could not pay his Belgrade household staff or afford airline tickets for his 
rotating legal associates, the SPS mobilised to generate funds. And with his 
wife in exile, MiloSevié took over communications with the various national 
and international groups that were providing him with legal and other 
assistance.*® 

The daily surveillance of MiloSevic’s behaviour revealed, and sometimes 
confirmed, sides of his personality that are important to understanding his 
previous political conduct. Complaining at one point that his legal associates 
from Serbia made him feel he was “surrounded by fools,” he candidly 
remarked that the problem was of his own making, for he had surrounded 
himself with fools throughout his career for fear of being challenged by those 
more competent and intelligent.” Indeed, his ten-year political reign was 
marked by regular fallings out with anyone who expressed criticism of 
Milosevic, his family members, or his political tactics or strategies, leaving 
room only for those who would not contradict him.” 

Contrary to the disdain Milosevic was said to have felt for legal staff — and 
which he displayed in the courtroom towards the amici curiae — McFadden 
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reported that Milosevi¢ was actually “fond” of the amici, and it was true that 
his legal associates did coordinate with them to discuss defence strategy and 
the questioning of witnesses.°' But by hiding the fact that he was making use 
of the services of a substantial legal team, Milosevi¢ maintained the appear- 
ance of a disproportionate judicial proceeding in which he was just one man 
against the rest of the world. His rejection of imposed Defence counsel can in 
fact be analysed though this lens; for not only would this have denied 
Milosevic very important air time on national and international television, it 
would also have undermined the David and Goliath dynamic that had 
brought him sympathy from a number of powerful international lawyers, 
writers, activists, and politicians. A committee, known as Freedom for Slobo- 
dan Milosevic, had formed and was active in analysing evidence and promot- 
ing the Defence narrative. And Milosevi¢é had also developed an interesting 
following of prominent intellectuals including Noam Chomsky, Peter 
Handke, and Diana Johnstone, all of whom were on his list of potential 
Defence witnesses. 

McFadden’s reports from the Detention Unit reveal the amicable side of 
MiloSevic’s character as well, which had been noted by Stambolié and Jovié 
— who had known him in his early days in politics — but also by international 
mediators who had worked with Milosevic over a decade of various peace 
negotiations. In detention, MiloSevié was described as cooperative and 
popular among the other detainees, who liked and respected him and even 
concerned themselves with his health and diet.’ But the Prosecution main- 
tained throughout the trial that the charming fagade Milosevic wore hid his 
more sinister nature, and a US Embassy employee, reporting on the work 
Milosevic did while in detention, underlined this, noting his masterful 
ability to work “behind the scenes, through third parties, and leave few 
fingerprints.”*? 

Despite his capacity for manipulation and duplicity, former associates of 
Milosevié described him as a poor strategist. In fact, his lack of strategic 
thinking was criticised by his allies and used by his opponents. Borisav Jovicé 
observed that MiloSevic’s strategic failures were due sometimes to bad 
strategy and sometimes to his misjudgement of a situation; but said that he 
was usually able, by resorting to pragmatism or scheming, to find his way 
out of hopeless situations. Over time, Jovic felt this had given MiloSevié a 
false confidence that he was invulnerable.’ This belief MiloSevié had in 
himself, which at times surpassed the bounds of reality, led him to feel that 
he was winning in the courtroom, and this fired him up so that he was com- 
bative and willing to work despite his unstable health. His sense that he was 
out ahead in the trial may also partly explain his choice of Defence wit- 
nesses. Or maybe, by the time his Defence case started in September 2004, 
he was simply putting on a show, aware that it really did not matter anymore 
what he did in court. With his wife in Russia, his health deteriorating, and 
the financial strains of his defence mounting, he may have given up hope of 
any favourable outcome. 
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In the months before his death, MiloSevic’s persistent requests to receive 
medical treatment in Russia seemed his only means to fulfil his desire to be 
reunited with his wife again. Evidence was mounting against him, sometimes 
through the testimonies of his own witnesses, and it was set to mount further 
when Momir Bulatovic took the stand. The Prosecution considered Bula- 
tovic an ideal witness for cross-examination; for he had first-hand knowledge 
of many important events discussed at the trial and had also been a regular 
participant at many of the important meetings that were featured in evidence. 
Until the very end, it was unclear whether Milosevic would risk calling 
Bulatovi¢ and give the Prosecution the opportunity to cross-examine him on 
key evidence for all three of the indictments Milosevi¢ was charged in. It 
would have been a major exercise, and one which would have provided 
much of the structure for the Prosecution’s closing arguments, as Bulatovic’s 
testimony was expected to have covered all ten years of Milosevic’s political 
tenure. 

Milosevié spent the entire week preceding his death with Bulatovic, pre- 
paring for testimony — an exercise known by lawyers as ‘proofing.’*” On the 
Friday evening of 10 March 2006, Bulatovicé left the prison after working the 
whole day with MiloSevié.*° The next morning, MiloSevié was found dead in 
his cell and the prison record noted that the last person who had seen him 
alive was his faithful comrade Momir Bulatovic. In his 2007 book ICTY vs 
Slobodan Milosevié: Unspoken Defence, Bulatovic referenced a report made 
available by Professor Milos Stojiljkovic from the University Hospital in 
Odense, Denmark, which noted that traces of Rifampicin®’ — a medicine that 
was not officially prescribed to him — had been found in MiloSevi¢’s blood in 
January 2006. The question of who provided Milosevic with the drug 
remains, and whether he knew he was consuming it. Stojiljkovic’s report 
indicated that Rifampicin could have interacted with other medications that 
were prescribed to MiloSevié to control his hypertension, and could have 
been the reason those medications were ineffective.” 

Upon Milosevic’s death, some fellow detainees signed a joint letter, in 
memoriam. Among the signatories were Croatian General Ante Gotovina, 
and several Bosnian Croat commanders.” MiloSevié’s funeral was held in the 
courtyard of his family house in Pozarevac. It was a private ceremony without 
the military or state honours usually reserved for a former head of state. In 
place of the national anthem, his friends and loyal supporters said their good- 
byes with the Russian song “Moscow Nights.” Notably absent were his 
family.’ Mira and their son Marko — indicted in 2003 and still fugitives to 
this day — faced criminal charges if they returned to Serbia. But in the 
Pozarevac main square, 20,000 people from across Serbia and beyond paid 
their last respects to a political leader they still saw as a hero.*! 
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Conclusion 


Slobodan Milosevié did not die an innocent man. When his life ended he 
was a defendant against whom the case at the ICTY had not been concluded, 
against whom guilt had not yet been ‘hammered home’ as, in time, it may 
have been had he survived. 

Surprisingly the ICTY has seemed keen to forget this trial altogether. 
Perhaps ICTY senior management were only interested in verdicts, and 
‘guilty!’ verdicts at that; to them this unfinished trial might have seemed to be 
a failure that brought no verdict and thus no valuable conclusion of any kind. 
If that was what they thought they would have been wrong. However, being 
remote from the courtroom they could hardly be blamed for missing what 
the trial actually delivered. 

For those in court day in, day out — where each day had to be filled with 
evidence even if in jumbled order — the experience was something between 
trying to decode detail in the frieze of a Greek temple that told the story of a 
war and grabbing the ‘Breaking News’ or ‘ticker’ or ‘crawler’ of news at the 
bottom of TV screens that presses information from many sources on the 
viewer but that is gone to be replaced by something else as soon as it is read; 
the ‘ticker’ of this trial lasted over 2,000 hours. 

On every court day evidence of importance would appear but then be 
gone so fast it might be missed for its lasting value because all focus had to be 
on what it revealed immediately about Milosevic as a criminal. Everything 
else of scholarly interest — such as the role of the Serbian state or the multi- 
layered Balkan history that explained what happened or the reasons humans 
behave in way they do in conflicts — had to be set aside, at least for the time 
being. 

And so, with no substantial ICTY ‘outreach’ dedicated to the trial — during 
the trial or more particularly after Milosevi¢c’s death when constructive out- 
reach could have generated interest in the trial record — the huge trial archive 
might have languished until rediscovered one day long in the future by 
researchers with years to devote to analysing it. Allowing that to happen 
would be to waste a present opportunity. The time to decode the ‘frieze’ and 
to make a first attempt to grab detail from the ‘ticker’ is now. The daily 
‘show’ of the trial — beamed direct to Serbia and around the Balkans for casual 
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consumption — presented processions of significant individuals — some of 
them witnesses, others spoken of by witnesses — progressions of ideas that 
drove the wars — sometimes hidden sometimes revealed — together with 
sequences of maps and a kaleidoscope of other imagery. Experts of many 
kinds painted pictures from various standpoints — sometimes cautiously, 
sometimes with over-commitment to a cause that destroyed their integrity 
but lifted the hem of garments of deception. And the lawyers did what they 
could to fit all this material to a concept of the individual criminal culpability 
of a single human, who had acted and reacted in a complex world that was 
only in part his own construction. 

And yet from this material — reviewed at leisure not as it races from short- 
term memory of the ‘daily show’ — conclusions emerge, not just about 
MiloSevié the criminal (if he was) but about bigger issues. The purpose of this 
book has been to give some life to these conclusions. 


Serbian state ideology 


Since the nineteenth century, a distinct Serbian state ideology — also known 
loosely as “Greater Serbia’ — has been manifest in aspirations by Serbs for cre- 
ation of a state that would include all Serbs scattered across the Western 
Balkans in Croatia, Kosovo and BiH. The creation of a single Serbian state in 
its ethnic borders was designed to include ethnically mixed areas which had 
been claimed by the Serbs on a historical or geopolitical basis; making such 
claims had led in the past to ethnic cleansing and mass atrocities. The interests 
of other ethnicities in the mixed areas had been of no consequence in the 
past; they were of no consequence in the 1990s; it is unlikely they will ever 
be of real consequence in the future if they stand in the way of the Serbian 
state project when next pursued at gunpoint. 

The trial record allowed the Prosecution — and now allows scholars — not 
only to trace the violence associated with attempts to create a larger Serbian 
state since the nineteenth century but to expose clear links between historical 
Greater Serbia thinking and MiloSevic’s policy of territorial expansion. 
Although he and his associates avoided any explicit mention of Greater 
Serbia, their policy of “All Serbs in a Single State” in the 1990s and Greater 
Serbia plans were very similar. Milosevic had been selected (initially by Serbs 
in Kosovo) to lead this project of which he was not the creator. He was not 
even the person who revived the project in the 1980s; and he barely dared 
speak its name. The long process of that revival had initially been driven by 
others who were not inclined to climb into the driver’s seat of the vehicle — 
call it a train — they had fired up and re-started. Milosevi¢ was in a sense 
simply the driver of the train, although a very willing driver once he had his 
hands on the controls. The train’s progress was blocked by defeats: in Croatia 
with Operations ‘Flash’ and ‘Storm,’ in Bosnia when the Dayton Peace 
Agreement allowed for the existence of Republika Srpska but blocked its 
immediate annexation by Serbia; in Kosovo when NATO took sides and 
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bombed Serbia into its loss of Kosovo that achieved its surprising independ- 
ence. But the train was not derailed. Train driver MiloSevié was pushed off 
the footplate as the train slowed down. The train did not stop. It has not 
stopped. It is rolling still. 

Or, to quit the analogy, the Serb state project is not dead and might never 
die; it assumes ever new forms — reduced or enlarged — depending on internal 
and external political circumstances. The tragedy for the other unconsidered 
ethnicities is that Serbia’s ideology can only ever be realised through new ter- 
ritorial borders drawn by violence, probably mass violence. 


International community 


From this first conclusion others follow, especially about international actors 
— collectively the international community — that demonstrated recurring 
characteristics when all three conflicts are reviewed together. The most 
alarming conclusion, on one reckoning, may be that even if the international 
community understood the danger of the Serbian state project this did not 
stop the project being afforded some support coming as the inevitable con- 
sequence of determined international resistance to creation of a Muslim state 
in the heart of Europe. Better, it might be thought, to tolerate an unfortunate 
but Christian project that has brought wars and may bring more bloodshed 
than to see strong near contiguous Muslim entities in Europe — MiloSevic’s 
‘Green Transversal’ — from Bosnia through Kosovo, Albania, and Macedonia 
towards Turkey. The route to deciding whether this is alarmist conjecture or 
alarming conclusion comes via other milestone conclusions, each evidence- 
based and often free of any doubt. 

The most notable and concrete of a cluster of these milestone conclusions 
is that whatever the international community’s underlying motivations may 
have been, its invariable response to a Balkan problem was ethnic separation. 
Backing for the policy of ethnic division in BiH was in fact remarkably easy 
to come by among representatives of the international community. Witnesses 
testified that the rumoured partition agreed to as early as the 1991 
Karadordevo meeting had actually enjoyed European support, because 
Europe was not prepared to allow the formation of a unitary BiH, with a 
Muslim majority.' This — it must be recalled — preceded any significant ethnic 
violence. Further highly persuasive evidence of European support for this 
proposed ethnic division can be found in what those who may have sup- 
ported it in 1991 did in subsequent years. In the period from February 1992 
to December 1995, international negotiators brokered five peace plans, all of 
which were based, to varying degrees, on the principle of ethnic separation. 
The first, the Cutileiro Peace Plan — proposed two months before war broke 
out in BiH — evoked the arrangement Tudman and MiloSevié had reportedly 
discussed at Karadordevo one year earlier. Ethnic separation of BiH was also 
the basis of the Vance—Owen Peace Plan of 1993, which proposed the cre- 
ation of ten cantons. During negotiations for the Vance—Owen Plan, violence 
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escalated as Serbs and Croats fought for more territory, anticipating that con- 
quered territories would be awarded to them at the negotiating table. As it 
happened, negotiations failed by mid-1993, as they did for two subsequent 
peace proposals: the Owen-Stoltenberg Peace Plan of 1993 and the Contact 
Group Peace Plan of 1994, each of which was premised on ethnic separation. 

Although Serbs were pleased with the ethnic separation principle reflected 
in these plans, none afforded them enough of the territorial corridors they felt 
they needed in order later to unify a Serb state; so, they fought for more. 
They succeeded in dividing Bosnia with the approval of the international 
community not just by insisting that territorial gains on the ground — obtained 
though they had been by genocide — be reflected in the final, fifth peace ‘set- 
tlement’ at Dayton, but through the skilful use of anti-Muslim rhetoric that 
warned of the ‘Green Transversal.’ As a result, Republika Srpska, validated as 
an entity at Dayton, may well achieve separation from the rest of Bosnia at 
some stage and perhaps join Serbia proper. 

MiloSevicé, the all-Serbs wily negotiator at Dayton, rarely spoke publicly in 
derogatory terms about any ethnic group. He preferred to refer instead to 
global threats of fascist or Islamist domination and his words reflected the 
private thoughts of some Western politicians, who — according to Bill Clin- 
ton’s account — expressly opposed the establishment of a Muslim majority 
state in the heart of Europe.’ 

Conclusions about the ethnic separation as a solution for Bosnia’s political 
composition leads to an inferential conclusion about the international com- 
munity’s overall strategic motivation. This latter conclusion, that the inter- 
national community was resistant to creation of a Muslim state in the heart of 
Europe, can find support, some would say, in the internal territorial divisions 
of post-war Bosnia and Kosovo, that make them weak and not fully func- 
tional as states. Serbia, on the other hand, has been encouraged to enter 
Europe faster than either Bosnia or Kosovo. It is an irony to observe that the 
ICTY’s work cannot be criticised for being an example of one-sided ‘victor’s 
justice’ because it tried individuals from all sides of the conflict, but that it 
could, instead, be noted as achieving ‘perpetrator’s justice’ because the state 
of the worst perpetrators has benefitted by war crimes, first at Dayton and 
ever since. 


The leader 


MiloSevicé spent his four years in court behind a mask, literally laughing only 
once when he and his witness SeSelj cracked a laboriously prepared joke at 
Geoffrey Nice’s expense — and on that occasion everyone in court laughed 
except SeSelj, for whom even a rehearsed joke about an enemy had to be 
taken seriously.” 

Out of court Milosevié was, it was said, polite to guards and other such 
staff and he was polite to the only junior member of the Prosecution team 
who spoke to him when handing over documents in court. There was no 
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other direct contact with him and his mask was for Serbs at home: this, his 
mask said, was a man who would yield nothing. 

Information from the prison showed him to have been popular with — and 
even fatherly in a way to — others facing ICTY trials, whatever their 
ethnicity. 

The Prosecution and the judges took different views of Muilosevic’s 
behaviour in court. The judges thought him satisfactorily polite most of the 
time but it was they who had granted him — unasked — the privilege of being 
seated when he addressed them or questioned witnesses. It was hard to see 
why a defendant representing himself and facing grave charges would be free 
of the standard obligation to stand when addressing a court, a posture in 
which the near contempt of the seated slouch is much harder to show. But 
since there was no consensus among those in court on his general demeanour 
there is clearly not much to learn from it. He was, by way of reminder, dis- 
missive or contemptuous of ‘lowly’ witnesses however much they had suf- 
fered and something of a respecter of authority. But these characteristics may 
be found in many others and do not help us understand his character, his 
political conduct or his potential for criminality. 

Yet there was much to discover from the evidence beyond the subjective 
views of those in court. 

First, a significant negative: there was no evidence — none — of his behav- 
ing badly before his promotion in 1987 by the Kosovo Serbs to be their 
leader and the leader of all Serbs. 

He was trained in law and spoke good English; he had lived in America; 
he worked as a banker and was a Communist Party apparatchik. Uxorious to 
a fault, he was clearly fond and even proud of his two children, unusual 
though some thought them to be. He was clever, clearly, and possessed of a 
good memory. His courtroom corrections of errors in interpretation that 
were unfavourable to him while questionning witnesses showed an ability to 
perform more than one task simultaenously and to do so with a straight face. 
He rarely if ever ‘let on’ when an error in interepration was favourable to 
him. In court, as in political life, he showed cunning. 

To come to prominence serving the plans of others is not an unusual path 
for successful politicians. The trigger MiloSevi¢ needed to turn him into an 
isolated and immensely powerful leader — for such he clearly became — is 
probably itself a matter of little significance. The fact is that he was converted 
into, or became, such a leader. And he did this despite a general lack of 
enthusiasm for public speaking and a resolution never to be seen in uniform 
or to meet troops anywhere near a battlefield. Within a year or so of being 
first promoted to represent the Kosovo Serbs he made the 1989 speech to 
about a million Serbs at Gazimestan in the heart of Kosovo that promised 
ethnic battles ahead, exciting an expectant crowd, as aspiring leaders some- 
times must, to gain adulation. 

Milosevié was not a man easy to pigeonhole. No white suit and no 
military uniform and no flamboyance. Some urbanity — he liked whisky with 
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politicians and diplomats and seemed to have no note taker most of the time 
he was with them. 

Was Milosevic a man of contradictions so complex as to defeat forensic or 
historical analysis? Not at all — and it was, in combination, evidence and the 
trial process itself that says as much. Any properly recorded criminal trial illu- 
minates, magnifies, and clarifies what is its proper concern. The record of the 
MiloSevié trial process, with MiloSevi¢ acting as his own counsel, does pre- 
cisely that. Such was the effect of the trial process that, on occasions in court, 
one single presentation by Milosevic provided dispositive proof about par- 
ticular crimes. To understand this extraordinary effect of Milosevi¢’s conduct 
in court it is essential also to remember earlier norms: US President Harry 
Truman faced no trial and was never interviewed about Hiroshima and Naga- 
saki. UK Prime Minister Winston Churchill was not tried for or interviewed 
about the carpet bombing of Dresden. US Presidents Eisenhower, Kennedy, 
Johnson, Nixon, and Ford faced no interrogation or trial over Vietnam. That 
was not how the world then worked. At best those men would write 
memoirs and historians would try to disentangle some truth from personal 
propaganda. Perhaps only with the Chilcott inquiry into the British govern- 
ment’s war in Iraq or with trials such as MiloSevi¢’s may political leaders start 
to face what world citizens want their leaders to face. Notable historic excep- 
tions were the trials of leaders at the post-Second World War Nuremberg and 
Tokyo Tribunals. 

And yet, while many or most historical or present-day trials conducted by 
professional lawyers will leave some uncertainty — whatever the verdicts about 
their clients — Milosevic took the dangerous step of representing himself and 
thus leaving certainty behind. Had he been represented by a professional 
lawyer but given no evidence himself, some conclusions, even some formal 
convictions, would have emerged. But by his presenting arguments to the 
judges, his questioning of Prosecution witnesses and his calling of his own 
Defence witnesses he left the Prosecution better placed than they could ever 
have hoped to analyse who MiloSevi¢ was, what he did and why. 

From evidence and the trial process what can be concluded — what would 
have been proved — about the required criminal state of mind — the mens rea — 
of this man charged for war crimes committed over a ten-year period? Preface 
consideration of that by some questions: Was he driven by a criminal mind 
every minute of every day? Probably — almost certainly — not. Whenever the 
possibility of living lawfully and being a respected member of international 
society existed, was he likely to enjoy that? Definitely. Would he, at the same 
time, enjoy a sense of power and superiority in secretly running an armed 
conflict in another state by instructing General Ratko Mladi¢ or the Red 
Berets? Certainly. These ‘certainties’ — if they are — must fit and be consistent 
with other certainties that may become the true legacy of this trial. 

One example of this legacy of certainties can be inferred from MiloSevic’s 
reaction in court to the Kula Camp Video that recorded a 1997 celebration of 
the formation in 1991 of the Red Berets. The video remains one of the best 


Conclusion 273 


pieces of evidence in the case; it led to several conclusions. When confronted 
by the video in court MiloSevi¢ had no personal record but his own to defend 
and no one else to blame. The video showed him walking uncomfortably 
among uniformed armed men and listening to speeches that detailed crimes 
Red Berets members had committed without dissent. His presence at the cere- 
mony gave him no leeway. He knew that this was evidence of early criminality 
in 1991 that he could not evade, explain, or escape. So he met it with an 
absurd and manifestly false proposition — that the Red Berets commander was 
boasting and lying about the date of their creation. The words addressed by the 
men in uniform to MiloSevi¢, as recorded on the video, are sufficient to under- 
stand how nonsensical his challenge to the evidence was. What MiloSevié said 
in court about the video was technically not ‘evidence’ as he was not giving 
evidence on oath. It was a lie nonetheless. And it was the lie that hammered 
home the truth. From this video, and from MiloSevic’s reaction to it in court, 
it is possible to conclude that by May 1991 the state of Serbia — that paid for 
the Red Berets and that was kept aware of what they did — and MiloSevi¢ were 
acting criminally and knew beyond doubt that they were acting criminally. 
They had embarked on a criminal plan to use paramilitary forces on territories 
now independent — Croatia and Bosnia — to achieve ethnic separation in Ser- 
bia’s hegemonic interest, and to do so by mass violence. Had Milosevi¢é had 
something intelligent to say in reaction to the video, or even had he said 
nothing — or if represented had his counsel said nothing — there might have 
been less certainty. His engagement in the legal process that he did not ‘recog- 
nise’ gave the game away. He was, and would surely have been proved, guilty 
for this activity; he was a guilty man working within a guilty state. 

This evidence was particularly important to the Prosecution team that, as 
part of its duty to prove “widespread and systematic’ crimes of many kinds, 
was determined to establish things that could be seen as unequivocally crimi- 
nal by non-lawyers quite as much as by lawyers and judges. Sending paramili- 
tiaries off to kill citizens of other independent states was a crime. The 
non-lawyer citizen could readily understand that. Milosevi¢ understood it. 
His state associates understood it. The state ‘understood’ it. It was a crime to 
which there was no defence. 


Controlling the post-conflict narrative 


A problem for users of the MiloSevié trial record is that states and inter- 
national organisations simply cannot be relied on to tell international courts 
the whole truth or not to corrupt international courts’ processes by forcing 
them to indict or not to indict someone, by keeping evidence from the courts 
or by forcing evidence onto the courts. States in particular are likely — 
bound perhaps — to do these things in their own interests and there is not a 
lot of point in being upset about it. That is what states do and always have 
done. What is important for academic, journalistic, and other users of an 
international court’s record is to be able to rely on its integrity despite the 
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vulnerabilities of such courts to this form of corruption. This may require a 
detailed understanding of why a particular a state would be willing to inter- 
fere with processes that it will publicly protest are independent. 

It might always be expected that a state that has been in conflict owes a 
duty to itself — as opposed to any responsibility it may owe to the inter- 
national community — to ensure that an adequate but ‘favourable’ record is 
left of its own history in a conflict. And, in reality, states may always choose 
to obscure their role in the commission of mass atrocities. 

Serbia’s interactions with the ICTY, once properly understood, provide an 
excellent case study of such state behaviour. They can also give the user of 
the Milosevic trial record confidence in the integrity of that record or at least 
of the parts shown not to have been in any way corrupted by state or other 
organisational pressure. 

Serbia’s state elites have invested great effort since the fall of the Milosevié 
regime in 2000, in keeping evidence away from courts that, according to 
their calculations, might implicate Serbia itself as a party in the commission of 
genocide in BiH at the ICJ. The condition set by Belgrade that portions of 
important evidence (in particular the Supreme Defence Council records) be 
protected from public scrutiny came without any legal or state security justi- 
fication. The protection of the evidence that could have revealed direct 
involvement of Serbia in the war in Bosnia showed Serbia’s understanding of 
its culpability. 

Reflecting on the history of Serbia’s cooperation with the ICTY, the mere 
fact that the Belgrade authorities selected parts of important evidence for pro- 
tection raised high expectations in the public that the protected parts would 
show the extent of MiloSevic’s criminal responsibility at the ICTY but also 
state responsibility that might have been established at the ICJ. History shows 
that states are rarely willing to admit the crime of genocide for at least three 
reasons, all of which are explanatory of Serbia’s conduct at the ICTY. 

First a state accused and found liable for breaches of the Genocide Con- 
vention at the ICJ will most likely be ordered to pay enormous reparations to 
the damaged party. This would deter any government — whether the conflict 
regime or a post-conflict successor regime — from a genocide confession. 

Second, a court’s recording that genocide has been committed becomes a 
permanent historical record, which will forever stain that state. By creating 
some counter-narrative essential to defeat a genocide allegation, the state’s 
elites contribute to equalisation of criminal and historical responsibility, or 
even cast the victims as principle villains. 

Third, refusal to admit crimes committed by a former regime frees the suc- 
cessor regime to pursue the ‘unfinished’ geopolitical objectives that their pre- 
decessors failed to achieve despite the commission of mass atrocities. 

It can be argued that Serbia’s effort in controlling the flow of evidence that 
might implicate Serbia or its high-level officials in the commission of geno- 
cide in BiH at the ICJ and the ICTY have been successful. The ‘legal history’ 
of war crimes in BiH — to date — exonerates Serbia of the crime of genocide. 
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Simultaneously with its relative successes at the ICTY and ICJ, Serbia has 
been engaged in process of recasting the histories of Bosnia and Kosovo — 
smaller states lacking awareness of the need to be in control of writing their 
own histories. If not challenged by alternative views, Serbia’s control of post- 
conflict narrative might leave Serbia with a cleaner history than it deserves, 
allowing post-conflict elites to pursue the ideology of unification of all Serbs, 
however named. 

Moreover, two decades after Milosevié left the station (back to the train 
analogy) to embark on his journey towards a state for all Serbs, the train still 
rolls on. Milosevic was pushed from the running board and sent to The 
Hague, but the train did not stop, and has not stopped. A number of Serbia’s 
current political elites see the Serbian state project as unfinished business, and 
hope yet to change the western borders of the state, to encompass the 
Republika Srpska. In fact, in 2013, Prime Minister Ivica Dacié publicly stated 
that insuring preservation of the RS was more important for Serbia than 
keeping Kosovo within Serbia.* 


The right to know 


The fact that some Serb leaders continue to promote an ideology akin to the 
one with which Milosevi¢é rode to power makes public access to trial records 
even more important. Citizens in general — and victim groups in particular — 
have the right to know what happened during the wars spurred by that ideo- 
logy in the 1990s. Attempts by elites to control the legal process and the 
historical narrative by keeping important documents away from courts should 
be less effective now that national and international courts can compel states 
to cooperate. The protection or withholding from the public of evidence 
should be possible only on the most solid legal grounds, for obscuring the 
truth from those who are entitled to know it — the public, and especially 
victims — can undermine the integrity of any trial, finished or unfinished. 

There is a tendency in the Balkans to look for rubber stamps and depend, 
perhaps too much, on what is ‘authorised.’ A judgement by the Tribunal may 
have led to a more general acceptance of certain conclusions about Milosevi¢ 
and the Serbian state project, even by some Serbs; and without a judgement, 
conclusions presented elsewhere — such as in books like this — may be ignored 
or viewed with scepticism. But that would be a mistake. The record of the 
trial provides material from which individuals can, if able to research prop- 
erly, draw their own conclusions and be untroubled by the lack of a rubber 
stamp. In states — notably Bosnia and Kosovo — where history is being manip- 
ulatively rewritten by Serbia and by Serbs, the value of this documentation 
cannot be overstated. Indeed, over time, the citizen’s ability to understand 
this and other trial records may democratise the holding of leaders to account. 
Judges and lawyers do not necessarily have the last word. 
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Notes 


1 Testimony of Ante Markovié (23 October 2003), 28027. 

2 Branch, The Clinton Tapes, 9-10. 

3 Testimony of Vojislav SeSelj (7 September 2005), T 11962. 

4 “Dacié: Opstanak Republike Srpske mnogo vazniji drzavni interes nego opstanak 
Kosova u okviru Srbije,” Blic, 26 April 2013. 
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